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=== Upon "commencing at “9240 "a. mm, 

THE CHAIRMAN: Ladies and gentlemen, 
first of all a welcome and a word of personal apology 
for having held the meeting up. I have come the 
shortest distance and taken the longest time to get 
here. But anyway, I must say -- congratulate you all, 
many of whom have come from far points of the globe. 

I don't know whether it is the attraction of the subject 
WAtter- or tie attraction of Montreal or the intrepic 
character of peoovle in this field or just some kind of 
loes of touch with reality which has overcome our staff 
uo "tne -course of this exeroise:¢ Maybe 2 ts*a leombina= 
tion sof some or abl of them ibut I mustesayethat I was 


somewhat faint hearted yesterday morning at 8:00 o'clock 


when my own plane had been cancelled and I was told 


that I couldn't get a reservation until midnight and 


I thought that the likei:- hood of our getting together 


as a group was very slim. So I have to pay my tribute 
te tie vViston, or optomism,  foq. s2ereinvsers ae oo 
Executive Secretary has chosen to call it,of the staff 
and thank you all and thank you for persisting. 

Now this is the third of a series of 
symposia which we have been holding; the first on 
Gause and context, trying. to.see whether our own 
general perspective of the phenomenom is more or less 
in the right bail park. Second, On creatment;, sinitilariy 
to check our own senses, our own sense of feasability 
and of course to be brought up to date on development. 
And the third on law enforcement has been called for 
essentially the same purpose. It is really to bring 
together people with experience and judgment we con- 
sider to be very) valuablecand: give ourselves, a sense 


of our ubeartinagss satisfs,, ourselves. thag we iat deast 
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oc 
are identifying with the issues; of some sense of the 
relationship; some sense of where it is at so to speak; 
feasability; what the alternatives are. You know, it 
is the Same old pursuit. . 1b is the pureult, of .wisdem 
the pursuit of a wise social policy and we can't talk 
to too many experienced and sightful people if we are 
to have any kind of a chance in making any kind of a 
Constructive. contribution, 

I think that after a year and a half 
in this exercise we have developed a pretty realistic -- 
I like to think a pretty realistic sense of our limita- 
tions and our limited possibility. We were given a 


couple of years at a certain point in the social history 


of this country and, indeed, the western world to make, of 


+ 
} 


attempt to make a constructive contribution to thinking 
and orientaticn on the subject. 

I think we have sort of seen as our 
best opportunity the attempt to put it into some per- 
spective; to make some contribution of public perception 
and understanding of the issues; of the nature and 
the role of law in this field; the other measures of 
social control and influence that are open. And so we 
are really concentrating on this attempted perspective 
and, thinking through the issues .as far as we, can. 

We would like to and we do leave the 
scene shortly, in a few months, and we would like to have 
done as much as we can to think through, to think the 
questions through. And of course this means thinking 
the concepts, the basic concepts and assumptions through 


as far as possible. And while we are gathering data and 
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we are hoping -- we have some 90 research projects -- we 
are hoping to contribute to knowledge. It is an ongoing 
-- this research work must be an ongoing process and 

it is only begun in certain areas if not in most of the 
areas concerned here. We hope we may have some valuable 
experience to pass onjwith respect..to: research, that is 
to say, research priority), methodology, limitations; 


but basically, I think we have to concentrate, we have 


| 
co Hope -thatiwercan ==) having) aw littie-~more- times for 
reflection than the average legislator who meets with 
the average administrator, we hope that we may be of | 
particular help in analyzing seme of the basic concepts | 
and in this field, of course, we start with the appro- | 
priateness of the criminal law. Is there a legitimate | 
role for the criminal law, and from there we attempt | 
to develop the various issues of efficacy, cost benefit 
and having our eye as much as we can on alternatives. 
As we have indicated in the report, we see that the 
problem is going to develop --- society is trying to 
develop a wise social response which is many-faceted, 
and so we can't analyze any of these aspects of social 
Gontrol “in tsolation, "of ‘one. from the,other. 

So we are really here to get the benefit 
of your perspective at this time on law, what iG.can 
do, whether it has a role, how far it has a role, what 
decisions may be made at various points of intervention, 
various defences, how effective is it being, is it at 
present with respect to the various objectives, stated 
or otherwise, and whet the alternatives are, what are 


our choices in respect of criminal law; go with it as 
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it 1s, modify it, reduce objectives, cut our coat 
according to the cloth, abandon it in some areas alto- 
gether, you know. It is a matter of judgment with 
responsibility so we are really here, as I say, to get th 
benefit of your wisdom. 

inthe Pertéers that went out to you we 
had mentioned 5 topices, the appropriateness of the use 
of the criminal law in controlling non-medical drug use, 
the effectiveness of existing law enforcement methods 
in meeting stated goals, alternatives to existing 
modality of criminal law enforcement, new development in 
law enforcement techniques, given the changing patterns 
of non-medical drug use, and alternatives to criminal Law| 
ia Control Of psychotropic druce. 

I think the Interim Report which I trust 
you have all received, sufficiently indicates our sense 
of the issues so we have not thought it necessary to 
draw up a detailed agenda, but I think it is probably 
a good idea if we began with some discussion of the 
appropriateness of the criminal law in controlling non- 
medical drug use. We have had the benefit of a very 
substantial paper from Professor Paul Weiler which we 
read and are in the process of considering to which 
reference may be made today, but he does make a very 
careful analysis of this question and has a thesis which 
I think is provocative and which may well be used as a 
point of reference for discussion. The way I outlined 
the suggested topics here is, what is the evil to which 
the criminal law is directed in this field? I think we 


should attempt to clarify our assumptions on this point. 
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It is very difficult. We have been spending a good deal 
Of taimeton it. ‘Under that headingiwe have;*I pttefirst, 
Racm to °the individuial torthé “user poohysical beatfects, 
psychological effects. Are there any other sufficiently 
assumed under physical and psychological. Secondly, 
Harm’to society; what kind; whateis’the impéericad 
evidence’ for it, is*this a géneral questionrof ‘morality 
which is not covered adequately by phisical, psychological 
harm, that is by adverse effects and their behavioural 
manifestations, for example, impaired driving, and in 
this area we have such complex notions, or lucid notions 
as personality, character, motavationgrdraveyrgeal; 
Orientation, competitive spirit, the amotivational 


syndrome, and the like. 


We made some brief reference to this con- 
cept of social harm in our Interim Report. We are 
attempting to think it through now and quite frankly 
without any breach of confidence, I might say it is 
extremely difficult. We may, as I said after one 
meeting recently, if we keep up our negative approach 
in discarding of old and respected concepts, we may end 
up being able to publish a report in the next month 
that’ Ghould be quite short /; ‘the final report.c+ So: ‘that 
gives a hint of how our thinking has been going. But 
Professor Weiler has in his paper confronted in a quite 
direct frontal way, the issue of whether it is 
appropriate for the criminal law to be applied to the support 
and enforcement of morality; the development, let us say 
of the kind of character that is thought to be necessary 


to man, our key institutions and our work life for 


| cLniin Ae ingiiondn Lananoy # sted ae 
th Spek oie» saat vo chotwershe Gemevoe Om ee A 
| isquokemde Gbie byw S220. ee instal 
bre [my ea ‘Bevigent siqniaxa Yom) aroun | 
_— ton Sing! oe yarn tae. sive finge 2vem om hors anita 
Looe .Sviub eter , e2pesadS <qtilenpereg, ee 


\ 

eo, STE VAT SiS an? trier oviatteq#og 92 EE NOB: aS 

| 

| wit att Smee vamorhoe a 
; 7 ; 

‘rai g24l) oS SOQOTIGHs 24131 wns shat OW hat 


718 Wi dE ues xo, ad Aen tepeoR ee vaso eh 
a 


ac 
| PLanes2. gz My ap worn tyvowts a) dashes oe ONLI YT LE, vw 
. as.2> vee Stein | ,boneblineo. to datewd Sr eee jet 
ane 6848 hina 1 of & ean |. ‘busses {tadior tue ad - 
NOhOAGGR av" Hae) The Qu ARR aw Ba (i. 760067 BSIiJ—On, 4 os | i 
i hee Yom ey ,arqgeors Kosusies. ine Pla Le of G teased oh 1s 
| l2s6n §%66 e659 nt duepy » setidng of seq gle ae 43 
l\ *ede 98 . deetaeoy scit ere ,7aude @glep oe file eee se 
. a 
ia. .@iiLop heel Aer rirht eel t (7 wo. wes to anen hy @avg «x 
} Miso & mi teshos?as, teday oud as ent 24) poh pelea =| eee. 
| wi 2: todenM® to aueet mst ale JIN i13 oor | ‘Lor . 
1 Sop beriuge od of Was ten imwy re yot oss eyqnsaqaé: lve \ 
cg 
iol .trendol svet.6ng = eg iil ° Stieaeotre lule in. rt i 
wen “os Ri edici i heh taduarata mo Eaten, ont walt w.. y 
7 wane etal Wroly lia ote arolsusarent scam ae xa Me ,) is | 
i 7 aah | i es wif - “ 
oe : > = oe .. : _ \) ra 6 


“B°PROUSE 
REPORTING SERVICES 
example. And in doing that he takes the Hart, he 
confronts the limitations of the Hart thesis. I'm not 
sure where he ends.up.in relation.to Devlon but let 

him speak for himself on this. 

Certainly we have,.to consider this. Of 
course this is apart from cost benefit, apart from 
methodology, we attempt in the Interim Report to define 
at an interim stage, some of the legitimate goals, 
legitimate objects ,.of the criminal. law. 

Then I go on to ask these questions, 
still under the general questions, "is it appropriate?" -- 
is the evel in,,one, a legitimate object of criminal law, 
is the evel in, two, social harm, I already defined 
legitimate object of criminal law; and then we might 
proceed into this cost benefit analysis and we are 
fairiy familiar, I,think, with, issues there... Itiis a 
matter really of reviewing our assumptions about the 
cost benefits in the light of such evidence as we have 
had individually brought to our attention in the last year 
or so, the changing scene. And then, I thought that I 
would be happy if we could direct some attention to the 
issue we have raised in the Interim Report, that is the 
future of what we call the possessional offence, the 
offence of use, in effect, the prohibition against use, 
against simple use as distinct from trafficking. We, 
of course, cast first doubts about it in our Interim 
Report. We made it, I think, fairly plain that we had 
grave reservations about it in this field, but at that 
stage we were not prepared without further reflection, 


advice and hopefully data, to recommend its elimination. 
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But we did urge a certain kind of approach on the part of 
law enforcement authorities. In other words, we wanted 
a controlled social experiment. There are several 
questions there and we can come to them, particularly 
alleged relationship between prohibition against simple 
possession for use and effective enforcement against 
trafficking, assuming that there can be effective enforce 
ment against trafficking. This is another subject we 
have to look at. Then, can one make practical distinc- 
t2ene wlth CeEspect tO Trarricking? This as; 62 Course, 
a matter of great concern because of the nature of so 
Carteg tratlicking as trarficking is” a@efined; in many of phe 
Marginal cases, the trafficker-user as within the defini- 
tion of under the law. We have suggested we can make a 
distinction. Others have questioned this. We would 
welcome advice on this. And then, methods, looking at 
methods of enforcement, are these special methods 
necessary? How Americans get by with the fewer procedura 
advantages, what would be the effect on enforcement of th 
elimination of any one or more of these special methods, 
which in thiscotintry =-“<“writ of assistance, Undercover 
agents, the whole range of physical intrusion. 

Then we might get some perspective on the 
exercise of police discretion, just what form it is 
taking in this area today and the implications of it, not 
only in these areas but law enforcement generally, the whple 
significance of that, exercised discretion, and also 
possibly related to it, is there a non-penal role, 
education, counselling etc. which the police may exercise 


without prejudice in their law enforcement responsibility. 
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This is an important issue. It has come up in our 
hearings. Opinion has. differed on. it. It has differed 
between forces in, Canada... This is, our impression in 
certain areas, anyway, I suppose, to what extent the 
discretion of police prosecution does effectively 
Circumscribe the legislation; what are the effective 
limits that can be opposed? What are the alternatives 
Or criminalization of use, what other effective controls 
are there? And I suppose here we inevitably have to say 
something about civil commitment. We, of course, have 
to consider very carefully this question of compulsory 
treatment. It seems to be assumed that it is an 
alternative to criminal sanction, effective alternative, 
and we would welcome your perspective on that and any 
other issues which you think are pertinent. Indeed, you 
may not even think or you may not agree altogether with 
our sense that they are of relevant importance, the 
issues as disclosed in our Interim Report. 

So we are very much in your hands and 
I visualize this as essentially an unstructured dis- 
cussion. When we have a group like this we are far 
bettersto dive it, its, head. .~it is, going..to. take. we 
anyway in my experience and we also have a little 
check list which we cover when we are anxious about 
coverage but this gives you a sense of the kind of 
things that we like advice and perspective on. 

I will just introduce members around 
the table going clockwise, Professor Quinney, Doctor 
Ralph Miller our research director, Professor Stewart Ryan 


of Queen's, Professor Lyn McDonald our research associat 
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on loan to us from McMaster, Mr. Ackroyd formerly of --- 

My AehnOLOe St Wie, 

THE CHAIRMAN: Still, excuse me. TI 
thought you had retired to elder statesman. That was my 
information. We might have to take you in our payroll 
it COSt YOu VOUT 76D. “Professor Jenn. Edwaras oc the 
Centre Of Craminology Of ‘the University or Toronto, and 
Sergeant Ken Paul from Halifax, Professor Michael 
Rosenthal from Texas and Professor John Kaplan from 
Stanford, and Mr. Peter Stein of the Commission, Mr. Bob 
Solomon who has been doing research for Professor Hogarth 
on our imperical study on law enforcement, Mel Greene who 
is our research associate and Professor Hans Mohr of my 
facuiry, Osgoode Hall Law School of York University, 
Professor John Hogarth of the same faculty --- now you'l 
see the full extent of the nepotism of the Commission, 
and Professor Weiler of the same faculty. 

It is not my fault I happen to have so 
Many experts in the field. 

Professor Marie Andree Bertrand of the 
University of Montreal, Department of Criminology, and 
Dean Ian Campbell, Dean of Arts at Sir George Williams. 
He is not a criminologist, he is a political scientists, 
and sociologist, but he is acquiring an amateur experienge 
with criminology because of the nature of his University 
and student body. He has been more preoccupied with cri 
minal cases these days than proper subject matter. On 
my immediate right is Doctor Heinz Lehmann who is a 
Commissioner and a psychiatrist and Clinical Director of 


the Douglas Hospital. So he is all alone here to 
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represent the other pole of the dialectic process which 
has been going on for 18 months in the Commission between 
law and psychiatry and related studies. It is a friendly 


dialectic but very stimulating. And he is -- Heinz gives 


us our sense of reality on treatment. So that we have thi 


uneasy situation in the Commission after we have demolish 
something we turn to Heinz and say "Well now, Heinz, 

tell us what we can do now?" And he says "Nothing". 

Very shocking. 

So we have gone through a lot of traumatic 
experience of this kind and we are gradually acquiring 
some sense of reality, I guess. 

Well then --- excuse me, on my left, the 
executive secretary, Mr. James Moore. I always forget 
people who I most depend upon, at least tend to. 

Well, gentlemen, ladies and gentlemen, 
that is the picture so please, anyone who feels fit 
step to the centre of the ring. 

PROFESSOR KAPLAN: All kinds of things 
occur to me. I am literally tempted beyond my powers 
to resist by the enormous list of things you read off. 
Being guite honest, I have something to say on all of 
them. I may be wrong but I have something to say. But 
the. first thing,.in. terms, of lookingwat.the Ehing, issi 
would urge you to separate the heroin from marijuana. 

Tt is entirely, as you know, different,.issues,;but they 
are entirely different issues politically as well as any 
other way, and as far as heroin is concerned -- I hope 
to devote relatively little of what I have to say about 


that -- looking at the data, I would say treatment is 
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very little help and I can comment only -- I want to make 
clear, all of my comments are primarily on the American 
Seence BihessuspLreien: iehave: ise that in Canada it ie no 
different because you find the same thing repeated over and 
Over again in widely dispersed areas of the United States 
My guess is that Canada is having the same thing. There 
is no reason, for instance, why the American criminal 
justice system should be collapsed and the Canadian 
system should be in fine shape, and in fact I doubt 

mig 27S 

In any event, my guess is that the 
Canadian criminal justice is in fine shape. 

THE CHAIRMAN: I should warn you that 
Professor Bertrand is the custodian of the quintessence 
of Canadian nationalism. 

PROFESSOR KAPLAN: I can't blame here. 

In any event, as far as heroin is con- 
cerned we see repeated all over that the treatment 
system, civil commitment isn't working. It is turning 
out to be a fraud, to be simple. Send people to nice 
prisons under the name of civil commitment. The prisons 
you send them to, by and large, are better than they 
would go to the criminal system but the difference is 
het that Significant ..«Tosmy minds, lnyvLews or the, state 
of our present knowledge, maintenance systems are 
really the best hope in the short to medium term future. 
On heroin I would recommend, at least as far as the 
United States is concerned and probably Canada, that main 
tenance on heroin itself be discouraged, indeed I would npt 


recommend it at this time. It is conceivable that a 
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number of specific research projects could be embarked 
on on seeing what happens when you try to maintain 
people on heroin who have failed. 

Yes? Go ahead, madam. 

PROFESSOR BERTRAND: I was wondering if 
you wanted us to react to the comments right away, Mr. 
Chairman, or do we --- 

THE CHAIRMAN: Probably we could -- I have 
a sense that Professor Kaplan is making a kind of summa- 
tion in his perspective, there. Maybe if we would let 
gi gc ca 

PROFESSOR KAPLAN: If you determine I am 
wrong, please say so that I won't waste time. 

THE CHAIRMAN: We are not in a position 
to relieve you. 

PROFESSOR KAPLAN: In any event, the way 
I see it, maintenance and specifically methadone types 
of maintenance are the best short to medium term, 
hope in methadone. 

THE CHAIRMAN: Maintenance on heroin. 

PROFESSOR KAPLAN: Maintenance on heroin 
at this stage, methadone and new methadone-like drugs 
are being developed. There is one being developed now 
that acts for 30 days instead of you know, 48 hours. 
That would be a sizeable help in the mechanics of the 
treatment programme. Indeed the long acting methadone- 
like drugs have been known for some while. It's just tha 
no one has bothered to try it out and now they have been 
tried out in the States in experimental places. 


Because of that I would advise against 
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being doctrinaire in saying "no criminal offence for 
the possession of heroin." 

I essentially take the view that we know 
teletively little about what to do about Heroin: or. a 
statement cannot be made with great confidence. It may 
well be that arrest and indeed kinds of criminal treat- 
ment of heroin users may be a good feed into a mainten- 
ance programme. 

DR. LEHMANN: Criminal treatment of heroin 

PROFESSOR KAPLAN: Arrest may be a good 
feed into a maintenance system. 

Now I confess that there is one reason 
why I advocate this much far above what I have, you 
know, the intellectual justification I have given for 
it. It is simply that if you try to legalize possession 
of heroin at the same time as you try to do something 
very important in terms of marijuana you will be throwing 
out the baby with the bath. In other words, this 
Commission must, in the words of an absolutely brilliant 
proverb that I have never heard before, must cut its 
coat according to its cloth too. And I don't know, 
is that Canadian or English? 

THE CHAIRMAN: No, it is probably of 
Bratish  oniginiad [your heaven“t-heard it-before. 

PROFESSOR KAPLAN: I have not heard it 
before but tocanyonhniy Savart— 

THE CHAIRMAN: They are the ones that 
cute tet of) clo the 
PROFESSOR KAPLAN: But I would have to 


say, you know, that the main --- the coat that this 
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Commission has to concern itself with is marijuana. 

PROFESSOR WEILER: Surely the alternatives 
are not polarized -- marijuana and heroin is a spectrum 
Or axrugs : 

PROFESSOR KAPLAN: The two I am most 
worried about are marijuana and heroin for two different 
reasons; I am worried most about heroin because heroin 
can completely destroy the effectiveness of the Commi- 
Sion's work simply because in fact no changes, or 
serious changes are going to be made in your heroin 
laws. 

PROFESSOR WEILER: If politically they 
could be made would you still draw the same --- 

PROFESSOR KAPLAN: I don't know; I really 
don,t “Know: 

DR. LEHMANN: Your approach is entirely 
pragmatic then. 

PROFESSOR KAPLAN: Yes. I can only say 
that is the name of the game. Let me give you one 
further intimation on this issue. 

THE CHAIRMAN: You set us a very bad 
example, Mr. Kaplan. Now you are telling us that we 
should -- shouldn't follow your intrepid example of 
thespolitical amplications -+= 

PROFESSOR KAPLAN: Strangely enough, I 
believe in moderation in all things. I believe in the 
marijuana area the issue is so terribly important and 
something can be done. You will not be beating your 


head against a stone wall in the marijuana area. You 


will be in the heroin area. 
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Now the one, just anecdote, I can give you 
I speak all over the United States typically to 
medical groups and law enforcement. I take the hard 
enes, myself.) And not, without effect.) But .in cach 
group I speak to I get questioned, "What would you do 
about heroin?" Because I talk about only marijuana. 

The thing that struck me almost immediately is the 
question almost always came from an unfriendly source. 
It was asked for the very simple reason of discrediting 
what I had to say about marijuana. 

MR. CAMPBELL: Putting the pragmatism 
aside for the moment, and looking at heroin as the drug 
and its effects, what is there in the nature of heroin 
addiction that is wrong in the sense that it would warran 
the state to illegalize? 

PROFESSOR (KAPLAN: 9 Ald\wright,) but wi dont 
want a two step aspect. Unless the drug is made very 
widely available you are going to have a black market 
developing and that black market is going to raise 
prices and produce the property crime because you are 
not going to make it freely available. That is the 
ene possibility. 9 And the alternative, if ‘you do make it 
much more freely available then you have a massive 
pubidc health jprobliem,. 

MR. CAMPBELL: What is the nature of 
tat problems 

PROFESSOR KAPLAN: Large numbers of 
people unable to work and just can't support themselves 


and this is an extremely -- well, I can only say seduc- 


tive, drug. 
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DR. LEHMANN: Is it public health or 
an economic problem? 

PROFESSOR KAPLAN: I would have to say -- 
well, at\s.both reallyvbut <i thinks ittistmoreseconomitt 
iter economice’={—-Liti ais. théepublic health! effects'on 
the economic problem. In other words, there are people 
-- typically I don't think any -- if we made heroin 
very widely available, we would still probably have 
people using each others needles, have all sorts of 
other things, the public health disadvantages. I suspect 
also that people -- in other words, you would have all 
of the problems of major overdose caused by miscalcula- 
tion and this sort of thing. You would have major 
public health effects, but the major effects, I think, 
would be social and economical because heroin is a drug 
that typically is abused by most of the people taking it. 

PROFESSOR WEILER: Is it that seductive 
that if you repeal its possession offence that you 
might have wide increase of the use of heroin? 

PROFESSOR KAPLAN: No, I don't think so. 

I don't really think repealing the possession offence 
would do a great deal to make the heroin that much, you 
know, more available as far as public health is con- 
cerned. But the answer to that is repealing the possessi 
offence does you not so much harm but it doesn't do you 
much good either. You are going to want these people -- 
unless you make it very widely available. 

PROFESSOR WEILER: You make it available 
to those people who become addicted. 


PROFESSOR KAPLAN: The problem with that 
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is you get into the problems of policing which the British 
have found almost impossible to handle. The people come 
in, you have to come in three or four times a day to get 
your shot. If you give them the shots to take home of 
course. they, sell.them...And this is.--»I.don't know if you 
have had occasion to talk to the people running the heroiln 
maintenance.clinies,insEngland but.if ‘you tadkyso.Ten 
(Buley), Griffith Edwards, ete. and you see it is just 

an enormous problem with heroin and what they do inter- 
estingly enough -- I don't know if you have had word fro 
England on this. 

The thing that interested me most is the 
heroin maintenance by and large, are going over much 
more and more to methadone. That, although it is not 
written anywhere, it is the basic object to get people 
off heroin and get them on to methadone. At least that' 
the first step. After they get on methadone it seems to 
me that most people tend to forget them anyway. 

MR. CAMPBELL: Going back to my question 
I take it you see the addiction to heroin inevitably 
leading to non-productivity, to the individual simply 
staying more or less constantly in a euphoric state 
rather than achieving a state of drug balance? 

PROFESSOR KAPLAN? The impression I get 
is that there are people who can be addicted to heroin 
and be productive and this is true in England. But I 
would have to say that 85% or 90% who, I feel, are in 
fact not --- and then you have degrees, you have people 
producing must much less than they would otherwise, but 


compared to the drug that people always assert impairs 
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productivity, marijuana, the difference is laughable. 


Heroin, to a vastly great extent does interfere with 


productivity. 


PROFESSOR BERTRAND: So that we must 


understand there are three categories of reason that 


realily* Sort of not ‘forcing you°but invite you to °put 


H6roein,/ in@a"pot. The first would %bé) if I understand, a 


political reason. The second would be failure of 


treatment approach and the third would be a sort of 


value judgment and the necessity of leading a productive 


life which is incompatible with being on heroin. Am I 


Fight? 


PROFESSOR KAPLAN: Yes, except for the 


fact that I do not like to consider this as an impera- 


tive on an individual. In other words, I guess this 


leads to the next point that the Chairman mentioned, 


the role of law in this whole area. 


DR. LEHMANN: May I point out one thing. 


I am still questioning the evidence for your statement 


which is made very strongly that, "heroin as compared 


to marijuana, of course, reduces productivity, there 


is no doubt about, very much more." Now the evidence 


we do have is mainly from black market heroin or the 


rather limited experience in Britain where the system 


is fairly new and these people had already been conditioned 


to rather unproductive existence first of all. The only 


medical evidence that one could adduce for such an 


assumption is --- that would be an inferrential one. It 


is established that being dependent on heroin reduces 


sexual drive. 


If one then infers that without a certain 
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1|| amount, a healthy amount of sexual drive one lacks 

2]| social aggression and is therefore less productive, unles 
3) you assume this, you really have no evidence or very 

4) little to go on to claim that -- in fact you could 

§ || actually make the other argument that people on heroin 
6|| would function perhaps more productively than those 

7||/ On marijuana. Either could --- there is just no 

8 || evidence. 

9 PROFESSOR KAPLAN: You are right. There 
10)' are not of these studies’ that-T) could cite) in other 

11) words, and I have not gone into any of the detail that 
12|| I have gone into in marijuana literature, but I do know 
13 || that the descriptions of heroin use by users are such 
“0 coat, you know, “first-oretdil «+s 

15 DR. LEHMANN: This heroin use is black 
16 || market, poor stuff. 

17 PROFESSOR KAPLAN: The descriptions of 
18 || moddong on heroin, the description, essentially we do 


know that this tends to reduce all goal directed activity 
DR. MOHR: How do you explain the tremendous 
amount of (inaudible) to keep up the habit, adopt the 
goal directions, adopt the ability and effectiveness to 
perhaps, the social controls to overcome this. 
PROFESSOR KAPLAN: I guess the way I 
would look at it is that for brief periods, yes if you 
have to get heroin, that is a goal and I will not say 
that it is not an all goal directed activity. Indeed if 
the goal directed activity involves getting myre heroin, 
indirectly or directly then, of course, you would have 
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DR. MOHR: How do you determine the 
effectiveness? 

PROFESSOR KAPLAN: If heroin is the 
payment, I suppose so. 

DRsMOHR:. But, in fact,..che.drug does 
not,geduce this.. Isn't there a control group of heroin 
users, the doctors and nurses who had access to heroin 
who hadn't been forced to support a habit in the black 
market? 

PROFESSOR KAPLAN: As I understand it, a 
great majority of doctor cases have been morphine and 
demoral and there are relatively few heroin addicts 
among doctors. 

DR. LEHMANN: That should not make any 
difference. 

DR. MOHR: What is the difference? 

DR. LEHMANN: Certainly between morphine 
and heroin are perhaps nonexistent. I would say that 
between demoral and heroin are minimal. They could 
almost be fatal. 

DR. MOHR: And those people continue 
to be healthy and productive for lengthy periods. 

DR. LEHMANN: Until the (licensing) body 
steps down. 

PROFESSOR KAPLAN: But is that by the 
way -- do we not have a good study? I have looked for 
one and I have been unable --- I have looked -- heroin 
addicted doctors. The stories I have heard that you 
gradually get very marked deterioration. 


DR. LEHMANN: Because they have to spend 
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so much time hustling and because it is so criminalized 
and. they have to give up their integrity in order to 
Survive. That is very demoralizing. 

DR. MOHR: Do you mean hustling in the 
sense of misusing their sources, not hustling or buying 
on the street but --- 

DR. LEHMANN: No, no =-=-- but having their 
sources! +-- 

DR. MOHR: (Inaudible) 

DR. LEHMANN: Eventually they are reduced 
to stealing from medical bags. 

THE CHAIRMAN: It is misappropriation. 

DR. LEHMANN: There are on record, even 
very old records of one of the most famous German 
surgeons 40 years ago, 60 years ago was known for many 
years to be addicted to morphine and before every operation 
he would give himself a shot and he stayed on the same 
amount for many, many years and he wrote many books, 
he reshaped surgery as surgery was at the time and 
further there are other similar -- there is not much 
evidence that in any way is reliable or valid on what 
would --- that heroin is more destructive to motivational 
and productive life than marijuana. In fact we do have 
more evidence that it is physically less destructive 
than for marijuana. 

PROFESSOR KAPLAN: That is true. 

MR. CAMPBELL: If we were to hypothesize 
the principal effect of heroin, or let us say of some 
other drug "X" which is highly addictive and does not 


produce significant behavioural change, psychological 
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Change but is addicting. What is wrong with the fact 


298) ta 


that it is addicting? Is there something in the fact 
of addiction which in itself is evil and would call for 
a social response? 

PROFESSOR KAPLAN: My answer to that 
would be minimal. In other words, I can't conceive of 
an argument against, the simple argument against it is 
just that if anything happens that the supply is cut off 
you are in terrible trouble. But considering the 
priorities in the criminal system today and which I 
don't reject doing anything about, bearing in mind their 
evilseonrprincipal but as you say, that cutting one's 
eGat according to. one wS*Siothycthatsisathentastrtehing 
that would bother me, if the only problem was addiction. 
I'm not convinced, as far as heroin is concerned, the very 
fact that you have to stop four times a day and get your 
fixwmay not be avproblemuin itself. 

MR. ROSENTHAL: Why need it be a problem, 
assuming that this was a normal kind of thing. Is it 
really that much more of a problem if this was a normal 
kind of th ing, everyday people trained how to do it. 

It is a little more of a problem taking an antibiotic 
four times a day. I give myself allergy shots once a 
week. I can do it four times a day and it would take 
only about 5 minutes. I don't know about the ritual --- 

PROFESSOR KAPLAN: Insulin, of course. 

MR. ROSENTHAL: Insulin every day. 

PROFESSOR KAPLAN: I cannot say that 
that idea would offend me enormously. I really am, 


though, you know, it may very well be because I’ve 
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"REPORTING SERVICES — 24 
looked into marijuana much more than heroin. I really 
am very dubious about the idea of a sizeable percentage 
of heroin users being able to maintain themselves in 
normal productivity. Well, I may be wrong, you know, 

I can't swear that. But the impression I get in terms 
of -- you get some eposodic information that some 
people can do itgupYoushavevof course. streetpuse 
which you can distinguish. But after a while you get 
a feeling for therpkindsiokt. things’ thateare caused by 
the allegality, byeother aspectssofnit anddarkindsof 
feeling that, you know, is attributable in great part 
terthevdrug. 

DR. LEHMANN: You are getting into the 
political realm. 

PROFESSOR KAPLAN: That is the cause of 
the political problem. The political problem I think 
is more than enough to convince you gentlemen to ask 
for further study on the heroin problem on the issue 
of possession being a crime. 

THE CHAIRMAN: Professor Quinney? 

PROFESSOR QUINNEY: What bothers me about 
making a different policy about heroin use and in the 
argument that it does not lead to a productive life if 
one uses heroin and then the problem of whether there 
is evidence to show one does not lead a productive life 
ignores the problem of a definition of what a productive 
life is and we are using a certain definition of what 
one is to be productive. Maybe what we are doing is 
very destructive. What a heroin user is doing is much 


more constructive, given the faith. 
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PROFESSOR KAPLAN: That is sort of the 
next issue I want to come to because what I would say 
is I reject really the Hart thesis and I reject the 
Devlin thesis. The thesis I would adopt is cutting 
one's coat according to one's cloth. In other words --- 

PROFESSOR BERTRAND: Who is that? 

THE CHAIRMAN: There is a copywrite on 
that. 

PROFESSOR KAPLAN? Yes. 

But that is the point. I don't know 
what kind of cloth you have up here but I suspect very 
strongly, except for being somewhat thicker than the clot 
I find, and somewhat furrier just from looking at the 
snow around here, it is very similar to the cloth you 
Wiest and: ye 

THE CHAIRMAN: Why should one consider 
making a suit of cloths at all in this case. You say you 
reject the Hart and Devlin thesis? 

PROFESSOR KAPLAN: It seems to me that I 
do not reject in principle interfering with other people's 
lives and trying to direct them into the patterns of 
what I think the most valuable. I'm perfectly willing 
to do that. I do not abstain on the grounds of morality. 
If I could make or induce -- because you can't make 
people do anything very well but if I could induce most 
people who are now doing nothing and living on drugs 
to lead lives of productivity in the sense that they 
would be earning money honestly, decreasing the tax 
burden for everybody, solving some of the enormous 


social problems we have too, I would love to do it. 
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Now the only area I know where you can 
really do this is in requiring motorcyclists to wear 
helmets. That is really just about the only way -- 
case where I know where a rule for the betterment of 
an individual can be enforced and actually works, and 
interestingly enough we have jurisprudential speculations 
in the United States whether this has made proper use of 
the criminal sanction. There may be some other reasons, 
for Instance in cyclamates. © You know, ‘2£ tthe: daw 
works, then it may very well be there is no reason not 
to have the law. It may well be we have made a mistake 
and indeed the fact that a law works hence it tempts 
people into passing stupid laws. But that “sno reason 
why you should reject the idea -- for instance let's 
assume cyclamates were a health danger and let's assume 
that we are not willing to trust the citizenry to watch 
out for their own health. And to that end it's always 
been very interesting to me the people that are radical 
economists and always say that you should have various 
price fixing etc., because you cannot trust the people 
to buy carefully in terms of the economic area are very 
often most conservative -- very radical in the exact 
opposite sense in the health area and demand that we 
should try and make people or induce people to conform 
to our health norms. I take the view that “in: ‘both ‘cases 
we should try to induce people to conform to certain 
norms. But with the power that is available. Cyclamates 
Ithinki.d''a good example.) » Cyclaniates =H “the 
government said "go away" and believe it or not, they 


went away. 
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I don't see anything wrong with this in 
principle but I just think that it rarely works in the 
areas we are talking about for very complicated reasons 
which I am sure are clear to you. But marijuana 

doesn't go away when you say go away. Heroin doesn't 

go away when you say go away. Okay. 

So my view is essentially, if you can 
let the criminal law work in the area and really work 
you should go ahead and do it. I have no hesitation or 
compunction about it. Even if it means imposing my 
moral values on somebody else, that is the name of the 
game. I have no hesitation. 

MR. EDWARDS: I wonder, Mr. Chairman, I've 
listened to Professor Kaplan and I have in mind views the 
Commission has already put on record in its Interim Repor 
of seeking to formulize the appropriate criteria by 
which to somehow determine this conflict between self- 
Satasfaction on the part of the individual and) the 
insipient harm to society. I don't envy the Commission's 
teskeitthat at has, before at in trying to, aor thes first 
time perhaps, enunciate what are the governing principles, 
having done so, then apply it to the particular prceblem 
that it faces. What I think the Commission has been 
asked to do is what we are going to have to do in 
other areas of the criminal law where the issue would 
be precisely the same. 

Now what struck me particularly was the 
fact that the Commission has expressed this issue in 
terms that Twould like perhaps tosput: to Professor 


Kaplan or to members of the Commission in trying to 
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identify what are these criteria. So far the emphasis 
seems to have been placed on the element of preductivaty 
as a judgment of whether heroin use or marijuana use 

or any of the other psychotropic drugs. In your Interim 
Report you assert, really the fundamental issues 

is this: Does non-medical drug use enhance or impair 
one's capacity for effective and satisfying life? That 
doesn't have to do essentially with productivity. What 
counts to the individual is its effect on vitality, 
self-development and self-realization. Lager on you 

go on to say "A kind of understanding that will permit 
an individual to live wisely in harmony with himself and 
his environment" and yet again you talk about a sense 
efeselfeworth: 

Now if then what you are asking is what 
does the individual regard as living in harmony with 
himself, his notion of self-development and self- 
realization, becomes essentially an individualistic 
matter and obviously you are then leaning very heavily 
towards the consideration there is no apparent self- 
harm; there should be no prescription on certain forms 
of behaviour. 

Later on in your report you take refuge 
in a very different concept and I would like to see 
how we have really resolved this. This is in paragraph 
4, 43 where you say "We also subscribe to the general 
proposition that society has the right to use the 
criminal law to protect itself from harm which truly 
---",. You know you use these (immortive epiphets) which 


really don't help, "which truly threatens its existence 
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as a politically, socially and economically viable 
orgery~ 

What does that mean? "For sustaining a 
creative and democratic process of human development 
and self-realization." 

Are you taking refuge in two camps at one 
and the same time? 

THE CHAIRMAN: Certainly. 

MR. EDWARDS: Are you doing so at an 
interim stage of your recommendations? 

THE CHAIRMAN: There are obviously some 
outer limits to the permissable indulgence of this 
self-development, self-realization. This self-develop- 
ment, self -realization may, for example, in some cases, 
be the development of one's full potential as an anar- 
chist and it may in the persons deep conviction reflect 
what they think they have a destiny and true vocation 
for. The state must impost some limit on that. 

PROFESSOR BERTRAND: On what ground, 
though? 

THE CHAIRMAN: On what ground is imposed 
Limitation on anarchy? 

PROFESSOR BERTRAND: Because what we 
have been invoking as, say, sources of limitations on 
the power of the state to prohibit to the individuals’ 
choices and self-realization are somewhat taking in 
the values that you presuppose and assume in your 
LNGroauct1on . 

DR. LEHMANN: In that case it wouldn't 


be illegitimate to be an anarchist but anarchistic behavi 
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Should be under certain circumstances be regulated by 
Uanpens: chatrvt? 

THE CHAIRMAN: There is no law against 
(pop) as yet. Now watch this political dialogue. My las 
question was not entirely rhetorical. 

MR. EDWARDS: But don't the realities 
FOLGeVUSWetnleastuto bear in mind that the fulfili-= 
ment of your original thesis of self-fulfillment, self- 
worth had to be restrained not in terms, possibly of 
the individual assessment, but really of the political 
society in which you are functioning. All of these 
views that I have just repeated as having been stated 
by the Commission essentially turned down in the last 
analysis to, who is it that makes the judgments; who is 
it that must prevail? Is it the individual with com- 
plete freedom or do we work within a society where 
there are certain governmental mechanisms where the 
ultimate choice rests in a democratic society with 
parliament, however inadequate, however misguided. What 
we are seeking here is to feed in perhaps more pertinent 
information upon which that judgment must rest. If 
you go back to the Hart and Devlin thesis, you go 
back to John Stuart Mill's exposition on the same problem 
and you are, as I am, left always with asking: What do 
these concepts mean? They are marvelous. They are ringing 
Euue. “UOBUtSa fl youereally askeyourselfy “What does this 
mean to a society composed as we are of individuals 
working in contact, in relation with others "eins the 
last analysis you have to ask, is it society that decides 


through parliament or is it the individual within the 
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through parliament or is it the individual within the 
context of the criminal law who determines what is in 
his; best) interest?) That»sto my mind isthe basic 
question thati you haveécgotutorresolver in revation, to 
any one of the psychotropic drugs and whether it's in 
relation to: possession or traftfickingrand! the’ rélation- 
ship between these. 

DR. LEHMANN: Perhaps that is an exsistential 
dilemma that cannot be conceptualized. As you are 
saying you are wondering just where and obviously we 
are floating. The question is, is there a conceptual 
articulation to this or is it one of these given 
Situations for human beings --- 

PROFESSOR RYAN: Is it always simply a 
contrast between the individual as one individual and 
society as a whole or is there an intermediate phase in 
which we are concerned with the combined effect of 
collective action or a concurrent action of a large 
number of people acting in the same way. It may be that 
one heroin user or a thousand heroin users or ten 
thousand eareent users are a phenomenon which society 
can accept. But that a hundred thousand or ten million 
would be more than we could stand. 

You say there is no evidence with regard 
to the use of heroin. This is a statement which I 
must confess takes me off base because people who have 
worked very closely with heroin addicts in, for example, 
our penal institutions, admittedly they are dealing 
with people who come into heroin ttiveudti the criminal 


channels and many of them have had criminal associations 
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or are in fact engaged in criminal acts before they 
become heroin users. But they have uniformally 
expressed a view which you now say is not supported 
by evidence, that while you are on heroin you are 
generally speaking not strongly motivated to act in 
any way. It is not only the sexual urge that is in- 
hibited, that is only one of the urges. You do not 
have™--—-the appetites ‘are all “generally *dulledoineluding 
the appetite for eating which is one reason people who 
are on heroin steadily tend to suffer from malnutrition. 
Now Mark (Huston) who has done a lot of 
work with these people has simply put it to me in one 
sentence: He said any number of heroin addicts are 
quite harmless helpless people. The number of people 
who can carry on a medical practice such as Dr. Lehmann 
suggest I would believe are very few. The only person 
whom I knew who was a physician was on morphine gave 
himself away by a gradual falling off in performance 
so that he began to lose his practice. There is on 
record the case of Bonningham who was a physician who 
was on heroin who became so helpless that he has allowed 
his wife to starve to death and he was just unable to 
induce himself to do anything about it. (Ebson), said 
simply, "a society of peop le who are addicted to heroin 
could not survive" and I think there is a great deal 
of evidence in spite of the denial here to suggest that 
hat Ls rue. 
MR. CAMPBELL: Les us accept what you 
say as being true and let us say that the person who 


becomes addicted to heroin does lose motivation. Let 


- 3 - er m 7 


o Fires hohe 


a : Gi lien 
Patt RAY I'd - 7 caw ics a 


\ alee ae 
- ote : * 


£ asiaiy ha taliedes fis siti ae Oa 
od bie ttewaer eno ef contn pabtee ie extends ‘en9 
“Ls ieauRiam goxt se3ive od baad yLihaneraoxen Ho-eaR 
to Jab 6 Svehob sc oxy (noseuR) awit wee, ee ae 
and ma ain oa 9% dug yigquia sed shqoag sods ta a 
ahi neal rhortad ‘to recimaret gna piste “ol -dieoneanee ae 
atecisey #0 Sitch edT .wiqneg ‘aaatahen aucilwend™ 92 tap a fit: 
AAeMiSS 60 ee dows eotiseuy Testiom & no quis ws. ores }. + a 
ameter Ving ai? wet grew OAs avekiad, biiyow r taoepre at | 
Sv8p eye aid aew nat toy veppted é an onw ward T mica tw tt p 


sonsazotieg Pm Sto pniliot lsvbary 6 wi qewe treamsd a. 


a 


te ai Stasi? soltonrg aif gags is myed ef 38d oe 

Ofw nehotaydy ge asw ow medecbtines 3 sues edz brossa 
Sevolig sed al ten) sailed of smessd out nioted iQ 2sw 
oJ sidany saut eaw. off hw Geebh OF evasse os-ekiw eit 
bipe .(soeds) . .tk Tunds vitidsyan, of oF 2 waste Sovbat 
Aloe on bata ithe sxe 'otw aliggaedq oo whaicom 6" ,ylqnia 
iseb ssetp se ad eyed ntekt ot) (bee “way.iw tala aa bLvoo 


1 


1 ted seatoue oF sree hi tnt Sit 20 eFbge wtt Ponerewen io } 


ANS 


i ae a tele sade 


way derw tqe258 ey eet sakecame aM ie 


RW Nosieq alt tol Yea ee te bas aww pris” se we sane, 7 


“Re 


Hel notisvisem 2498 280th hora a2 bose ibe amooas eo 


aA = Se RB RR 


a3 


o 
7 4 
‘ - 


ja 8 ; 2 ; ec 


| wy « 


“BSPROUSE , 
‘REPORTING SERVICES ee 

us make that assumption. Let us say then that we have 
acdnug «thet is both addicting and detrimental to 
ordinary motivational pattern. One could at that 
Peat; 2c far asvwihe criminal. law issconcerned, say 

"So what?" There are a great many things in society 
that have adverse effects on motivation. Prolonged 
alcohol use can affect motivation very adversely. Life 
in various parts of a society and in certain type of 
slums can affect motivation adversely. One could 
catalogue this indefinitely. 

Now, does the fact that something, A, 
addicts, and B, affects motivation adversely warrant the 
use of criminal law to prevent it? Should we use the 
criminal law to prevent slums; should we use the 
Criminal law to prevent the spread of a number of ideas 
current in society that do, I believe, lessen motivation 
in a conventional sense. There seem to be a fair number 
of ideas floating around in my university that oppose the 
ordinary goal oriented economic motivational society. 

Do these two thoughts, adverse effect on motivation and 
addiction warrant the use of criminal law? 

MR. RYAN: Not necessarily. Some of 
the examples that you have cited are those in which I 
would prefer to see criminal law use rather than control 
of heroin, such as the prevention of slums. I would like 
to prosecute some landlords and they are convicted of 
one wehingiemsanocther =z 

THE CHAIRMAN: You would not prosecute 
the user though? 


MR. RYAN: No. 
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TAE CHAIRMAN: Shaw said poverty should 
be a crime. 

MR RYAN se Well eButler,e1 wthink ,. said 
that T.B. was aperimepninwiact, we make itva erime. -.You 
have«.to,.go -to,a sanatariums mental iliness»is.as«crime, 
you have: tO.gOstoO.a mentalshospital,..invthat~sense., In 
other words, my point is that if you are going to have 
any controls you have to have sanctions. And how do 
you have controls without sanctions? 

DR. LEHMANN: May I just clarify what 
I have said because you questioned very much and I 
suppose there may be several others here who are almost 
shocked about my statements about heroin. In the first 
place I am pragmatic enough by now, politically wise 
enough under the guidance of the Chairman, that I would 
not have said this type of thing in a public meeting. 

I would also be very scared to put this in writing, but 
personally I am convinced and, of course, among peers 
will always be prepared to defend the fact, that there 
is no evidence to the effect that you have reduced 
productivity with heroin. As you have mentioned, of 
course, as you pointed out yourself, Mr. Ryan, the dis- 
torted individual, say, came to heroin through crime and 
they have been criminalized through association with 
other heroin addicts and so on. This is just a sample 
which is not at all reliable. And there is very little 
if any evidence that can be put up to know that it 
reduces productivity. There are some records of those 
physicians for instance and others who were original and 


clever enough to, with a minimum of association, to 


lech | radorvoae suodsiw asesiaae ease aay r 
saw ibaa Save eM SAMAMNEE: SIO ry hg 
ig ne town sgiev benoiseegp wy seveosd biss oved rq 
SOM ate ore Sand aiorso. Lexevew ied yew weld aeoagiN 
tant oif2, ne aatored suodn afapnedess, ym sundae: bedgoda 
aeiw ylisoysifog ,won- yd dpvone oidemoesg ms i deaie Ez. 
bivow I sent ,famrtstd oft to soanhiup edd tebe Hevone — 


7 


= °) 


BRR RR BRAK EB 


+eiittoén vildsa « ni wnids to oqud aida bpwa aver gon 
sud paddbow st eldt 29q 02 besatie viev od osln Bluow 2 


~=os 


ateaq) pdoms ,skxudy to .bos beawivacg ms: ylignoexeg 
o7sHd ged? \ 304) 297 bast] os-hemygexq 6d evewls rhiw 
Sseubet aven ooy tenia Joelje edt of eonsbive on at 

to ,bencisnen oved. voy sh. above dai wiivisouborg 

~8if sig) .%s v2 .2M , tlesssoy gue betniog boy aa ,S2er1U6D 

| bos sntizo pugs viiorsl os omes yee tadbivibai' 682203 
| tie paténdcoats douesid hesiisnaimias nved ovat yory 


 olgmes 5 feeb et eidD .00 ce Bae e252bKb Moxed Sérdo 


siztil ysov ei sexed tad veldshies ifs 36 20m ebdsiie 
“ ' 


+4 dent woul o¢ qu joy ed seo gods gonebivs.yts @L 


ga0n? to 2hieos7 eirmee et5 area? as bvt2>ehoxg seoubex 


ak a 
. 


Bes factiolse stew rw exerts bane eonssanl tot ensisieyiq: 
* | ad  Witekodeas oO mumteoda « dziw <ot dpoone szevelo fy 
fe) | . ms | 


i A } 
, : 


é a ry 


zr AO wo Pe BH 8 


oOo © 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 


“BSPROUSE 
SREPORTING SERVICES 


Se — 
continue the habits and they were not reduced in 
proguctivity. 
THE CHAIRMAN: Professor Mohr? 
PROFESSOR MOHR: I would like to put a 
question to the gentleman from the police because he 
has held that there is lack of motivation, and. so on. 
Is that how the police excuse an addict, as a helpless 
person who is unmotivated or as a very resourceful person 
who really knows how to go after things and so on. The 


direction to which this is applied may be questioned 


but I really can't see how he is helpless and unmotivated). 


MR.’ ACKROYD: First of all my comment on 
that is that my field experience in relation to drugs 
ended about 15 years ago so my knowledge personally of 
addicts and dealing with addicts at that time was 
dealing with the heroin addict. I would think that the 
answer I could give you would only relate to people that 
I know. There is a good possibility that many people 
were using heroin that I did not know and I did not come 
into personal contact with, did not arrest in any way. 
T£ I told you about the people that I dealt with as 
heroin addicts personally, I either arrested them or 
they were informants of mine or something in that area, 
I would have to say that they lived mostly by con. I 
would say prostitution possibly supported 70% and I 
Cannot validate those figures, the crime of theft, the 
crime of prostitution and break and enter, this type 
of thing. But I'm talking at that time of possibly 
between 75 and 100 people. I'm talking of the era 


of the 1950's. I do not see that picture today but 
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I'm not on the street today. My involvement with drugs 
in the last 3 years has almost separated some of my 
views from my fellow police officers because I have been 
attached to committees such as Project '69 and as I have 
quoted in '60 where I am the only police officer seated 
wlEhimany other agenciesy" I do not’ see this *lack*of 
productivity. 

PROFESSOR MOHR: But even in crime do 
you see them as helpless? We may not agree here in terms 
QnGazhethature of ithetactivity.! sIt-is’ avcrimes + “Ate “they 
resourceful in this? 

MR. ACKROYD: I know many young people 
who are using drugs today in the universities who are 
very resourceful. 

PROFESSOR MOHR: But even a criminal 
addict, is he resourceful towards getting what he 
wants because otherwise I would suggest he would be 
no problem to you. He is really just lying around 
and it is no problem to you, but I would suggest the 
amount of the property crime committed in this area suggegts 
to me resourcefulness, all of the attributes needed to 
get the money to keep up the habit. 

MR. ACKROYD: I have some strong feelings 
although I am not sure how much I could validate. I 
have said once publicly, and I did not know. I was 
saying it publicly, I was at a meeting at our city hall 
of our co-ordinating committee on drugs. I am beginning 
to believe more and more strongly that as the base of 
any drug grows in our society, when we look at that base 


as a deviant group of young people, it is going to have 
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a greater effect on crime and I think this is happening 
in Toronto now. If you ask me to validate that state- 
ment I can only give you minor examples of personal 
knowledge. I do not think too much has been documented. 
We started to document some of it but it is a very 
difficult thing to document. Are you going to take the 
people you arrest and then question them and ask him 
Docaamit that he resorts to crime to*get “drugs, and how 
accurate are the answers? The parallel studies on alcoho 
indicated that is not too accurate. The average alcoholi 
does not like to admit to further deviant behaviour if 
he resorts to crime for alcohol. What kids are telling 
is a great number of them are resorting to theft and 
break and enter to get enough money to buy drugs and eve 
the articles they steal, and this is fairly prevalent -- 
had 4 groups of young people roughly 13 to 20 something, 
21, 22, arrested in North York were all questioned 
separately, very openly admitted that the main purpose 
of breaking into between these 70 and 80 houses was to 
take fur coats and transistor radios to the local 
Harvey's Hamburger to deal it in for speed or acid or 
whatever they could pick up. I think insrelation ‘to 
drugs anyone who is going to look at it knows that the 
broader it grows, the more people that are using drugs, 
you will have to accept that it will have an effect on 
crime. I'm not saying because it is a specific drug. 
The same will happen with alcohol and you can prove that 
MR. QUINNEY: “But ‘could ‘not “the -con- 
clusion then be to legalize heroin use if heroin use 


being illegal leads to property crimes to support a 
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$200.00 a day habit, then should not heroin be available 


38. = 


legally? 

MR. ACKROYD: My only comment on that is 
that 1f you look.at,the effects of alcohol,on: society, 
Juste look.atyit adn relation to crime and, 1I.made.some 
Statements recently «and from my, ball. park figures, 1 
would say between 65% to 70% of people who end up in the 
cells in, Metropolitan Toronto are. there. because of 
some involvement with alcohol, either a victim, 
offender; the fact that 50% are charges on the Liguor 
Concrol Act. 

MR. QUINNEY: Well then why not fact 
the issue why people are using alcohol, why do we have 
such a society that alcohol is a rational alternative 
Le Other Kinds of productivary? 

MR. ACKROYD: I would not object to that. 
thank 1 1s aarealastac, thing .to look at... But. let us 
say we did legalize all drugs, what effect would it 
have on the criminal patterns of the cities. Maybe that 
is going to be an acceptable thing. 

MR. CAMPBELL: When you speak of alcohol 
here those people go to jail because they commit crimes, 
not because they use alcohol... I, agree with, yous 65%5, 70% 
maybe more in some jurisdictions get involved in crime 
because they use alcohol. Fair enough. But we respond 
to those people because they break and enter or because 
they boost or whatever the criminal act may be. We 
do not respond tonthe,tact,..to. their alcohol use as 
such. Now, why in the case of heroin for instance 


should be respond to the fact of heroin use rather than 


: 7" | ee : 
whe vs oh 


aa 


Se ipneoi teghne madd tien a. 
raibaadv” sailors <Toroals dil gnameviowns emog | 
atrial #02 tery) doe? od sishderzo || 
9934. Loxtned. | 


p82, son Yiw wens Lisw <YaUMEO AM 


= 


- = : 
TEs, 


Shae 
Sita Be OH ite vlotieo{s nilen ome eldosy yiv egeat sia a - ce 
avidenzadie Lsxolier s ex dorpyts 362 y3el208 «& foue | ra : 
| Wd iN i toukesg 20. zhaid testo of eon 4 
sent of. sop tdg, ton biigw 2 soxveawDA .am | Pm : E 
au 761 tua ., 26’ #o0L of pmrdy vs2eelsey 0 +i Antds I tt 
+i Bigowsoetle Ysete., eapomt iis Ssilspel bib sw yee. at 
Sent adem -eettio aid Io, areetdgg Laaimizs add. 19 eved | et 
pati? efdesqeoos ag ed 02 poiop ef og 
LOGOI16 Io dssas wore naw  tJda8UAAD -AM. | dts 
,2SMLI9 Simmer yes guuaned frer O29 bp sigosg SBOns #tor se 
$ON 888 troy gt ty woven & -tadeols eéu yods sevesad Jos es 
| prayed me Gevievias 34u eno.toLbelaic amog ah et0m edyen ae . 
Snedeas ow tad AiO 212% .fodosle pay yas savansd ae : 
parassd uo saa BS bate 2 el yet) savsved afuase sens o2 ag ‘ 
aK -20 Vem 224 Legit = ‘Piet “0 Jaeod,. yang, & a. | 
Be sey” Lodosls ior. or donk s9 o¢ Srogaas fon ob je 7 if 
sbheacent xo atone) to Spae. ‘ott ad yftv ee: L. - . 
asic {eh 6s car) aor mange oe, enna biota foe ie 408 


t - ) 
F ran 


"REPORTING SERVICES To = 

the crime that follows from heroin? Why should we not 
simply pick up the hustler as a hustler, the booster 
as a booster, in heroin as we do with alcohol? 

MR. HACK ROVIDS ~.Well, fi rest.of all ast 
may have misled you in what I said. What I am saying 
first of all is half of the people we arrest -- for instahce 
ball park figures 60,000 people arrested, 20,000 would 
be for common drunk. In other words, we are charging 
them Lom just being drunk inva public, place .and JI am 
not saying I agree with that. I came out pretty 
strongly and said, you know, if you are concerned about 
this why do you always use the criminal process to 
deal with them? 

MR. CAMPBELL: That is still the effect 
of alcohol use not the alcohol use per se that we are 
nailing them for. 

MR, ACKROYD: ...Right. 

MR. CAMPBELL: If you use alcohol, get 
drunk, vomit in the street, get into a fight we'll nail 
you end if you drankeand don.t fall down,in, the sireeE, 
we won't, so I just come back to the same question of 
heroin, Lfiyou,shoot a lot of heroin and nod off in 
the gutter and become a traffic hazard you could nail 
them. But why do we go back this one stage further to 
the fact of the heroin use and nail them for the fact 
of the use rather than the consequences? What justifies 
this? 

PROFESSOR RYAN: I would suggest first of 
all you have to distinguish between the two dvugs. in 


this sense: the activity displayed that people speak of, 
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the ingenuity displayed and the criminal activity that 
is engaged in by heroin users or would be heroin users is 
engaged in because they want the drug and they can't 
get it otherwise. Now when they are on it they don't 
tend to commit crimes as a general rule, they are cool. 
This is one of the other reasons where I differ from 
Dr. Lehmann because they are not even subject to the 
appetites of, for example, hostile agression, these 
things are all restricted, all these motivations are 
restricted so they tend not to commit crimes while 
they are under the influence of the drug. Under the 
influence of alcohol they do tend to commit crimes 
because of the effect of alcohol on them. That is, 

the alcohol generated crime is one thing. The heroin 
generated crime doesn't exist in the same way. 

PROFESSOR WEILER: Isn't that perhaps a 
good reason for legalizing heroin? The result may not 
be cumulative, it may be that heroin may be substituted 
for alcohol. Why do we rule it out apriori? 

PROFESSOR RYAN: The evidence is heroin is 
not substituted for alcohol by young people today, it's 
used in addition. 

MR. ACKROYD: What were the results of, 
say, legalizing alcohol? As I understand it, immediately 
the same way, you know, crime rates did inerease and 
thesrate® of alcoholics did ancrease, 

DR. LEHMANN: When? 

MR. ACKROYD: After alcohol was legalized. 

THE CHAIRMAN: After prohibition. 


DR. LEHMANN: After prohibition. 
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PROFESSOR KAPLAN: We have good data 
on this that has not been published. 

THE CHAIRMAN: What does it show? 

PROFESSOR KAPLAN: It shows just as I 
feared that alcohol complaints went up after the end 
One prehibi tions 

MR. CAMPBELL: Dr. Kaplan,let me just 
ask you about those statistics. 

PROFESSOR KAPLAN: Cirrhosis levels, for 
instance, clearly went up after the end of prohibition. 
You see a dip during prohibition, a really perceptable 
dip during prohibition and it goes up after prohibition. 
It's very hard to get the figures but I have the paper 
involving the figures for public drunkenness. 

DR. LEHMANN: And mental disease admission 
mental disease, figures for mental disease went up. 

PROFESSOR KAPLAN: A lot of figures went 
up after prohibition. Again, my only objection to 
prohibition was that our coatucould be»emade vOut of "that 
eloth: 

MR. CAMPBELL: The one question I want to 
ask, I know the cirrhosis figures. Those are not a crime 
factor; that's a health factor: “Are we able to’ correct 
for the fact that during something like prohibition, very 
often police activity against the drunk diminished 
often out of the sympathy of the police for the use of 
alcohol and their lack of sympathy for the law. You change 
the law to a more liberal one and the police respond by 
becoming tougher with the law that they know has a wider 


public support and hence you get more arrests, more 
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crimes known to the police and so on. 

PROFESSOR KAPLAN: We looked up the 
papers, the newspapers, for San Francisco in 1920, the 
First year of prohibition,’ and they’ all) reported! the 
first New Year"s Bve din history that wasnt full of 
tne=— ther 'drunk Wank wasn't; fuld andjewvouw kivow}iguse 
read the newspapers that appeared you get the distinct 
impression then that there were many fewer drunks 
around in the streets. Well, the point is'this may 
have some -- the drunkenness arrest clearly dropped 
during this period. Now I am doing some work on the 
assault figures there and I can only tell you -- you 
see we don't have all the years but it looks like 
there was a lower rate of assault during prohibition. 

DR. MOHR: Did you look at the organized 
crime too? 

PROFESSOR KAPLAN: Welll, believe me I 
am strongly against returning to prohibition as anybody 
simply because although you do find these public health 
problems, to my mind, in terms of the destruction of our 
government and organized crime and all kinds of things, 
you cannot match the prohibition period as a disaster. 
Don't get me wrong, I'm not a prohibitionist. On the 
other hand I think it's also fair to say that if it 
would work I would consider it very seriously. If it 
would work, \if“you “veally*could*havesa socletyee-= 

DR. LEHMANN: Well now, couldn't it 
have worked? It is my hobby horse I am always riding 
very much alone, but I'm still not convinced that et 


couldn't have worked. Supposing it would have worked. 
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From the medical point of view there is no doubt 
whatsoever that I would immediately sign the pledge 
although I like very much to drink -- last night and so 
aa bub LE Ml hade toms Van “ene pledge now, and I 

would, because the gain would be so tremendous. And 
then if you can gain so much, is it really impossible to 
have -- we always refer to prohibition as "that proved 
it couldn't be made to work." Now couldn't it? 

PROFESSOR KAPLAN: It proved it couldn't 
be made in American society without a police state. 

THE CHAIRMAN: This is a question we 
have to consider: What would be required to make a 
reasonably effective attempt or a reasonable attempt 
to effective enforcement of the present law on, say, 
against marijuana? 

PROFESSOR KAPLAN: I've thought about 
that. 

THE CHAIRMAN: We have to consider this 
and evaluate it. 

PROFESSOR KAPLAN: There are three 
possibilities that could work, one of which is a police 
state within the borders and I think nothing short of 
that would work within the borders, simply because you 
would have to use entrapment on a massive scale; you 
would have to use uncontrolled searches. The people 
that deal in marijuana very often deal from ideological 
bases as well as various others and a very, very high 
level of conviction would be necessary to deter them. 


PROFESSOR QUINNEY: It's the same as heroi 
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PROFESSOR KAPLAN: It's not the ideologi- 
cal problem. Heroin is a money problem. 

THE CHAIRMAN: You've got much more 
of a pocket phenomenon of Conon of heroin. 

PROFESSOR KAPLAN: You have the ever- 
lasting demand for heroin. 

DR. LEHMANN: Supposing instead of 
entrapment, another way, rather despicable technique, 
but would you think it is equally unacceptable to have 
-- well, to give rewards for people as the customs 
people do? 

PROFESSOR KAPLAN: Informers, the only 
difference between the informer, andthe entrapment, --- 

DR. LEHMANN: That would be the police 
state. They do that with customs. 

MR. ROSENTHAL: One of the costs of 
making informants is, again, the lousy feeling people on 
the other side, people in the drug world have more loss 
of respect for what you are doing. 

PROFESSOR KAPLAN: I would go further. 

DR. LEHMANN:<« That’s.aif it works. 

PROFESSOR KAPLAN: It doesn't work 
because informers are very unreliable people, they lie. 
They frame people. 

THE CHAIRMAN: They also run a very 
severe risk of ~eath in the heroin business. 

MR. CAMPBELL: What do the police say 
here? 

MR. EDWARDS: Before Mr. Kaplan goes on 


would he kindly define what standards he is applying 
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for this notion of "when will it work?" To make it 
work he says there must be three different approadhes 
and I would like to see some definition of what is the 
level of attainment of law observance. 

Professor Kaplan is regarding the 
minimum or the optimum level. What does work mean? 
Then he goes on to describe the different ways of doing 
at 

MR. ROSENTHAL: Is there anything 
available -- I assume it is not but I just want to 
point out the problem. You read in the papers about 
black markets in food stuffs and luxury goods and some 
almost necessities in Russia, in Moscow, despite very 
stringent, from what I understand, efforts by the 
government in a typical totalitarian state, to wipe it out. 
Now I guess this gets to the question of what work 
means. It is a question of degree of control rather 
than elimination and I wish I knew more about the Moscow 
and Russian situation, about the Georgian farmers with 
their oranges selling them in Moscow because I think 
it may shed light on what is involved. 

PROFESSOR KAPLAN: Not much of a police 
state. It may be that the Russians don'e even have it, 
only the Chinese have that kind of police state. 

DR. LEHMANN: Incidentally the R.C.M.P. 
told us the only country in the world where there 
really is no drug problem, they've eliminated it, not 
just controlled it.. Red China: 

PROFESSOR KAPLAN: Red China. 


PROFESSOR RYAN: They are apparently ex- 
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porting heroin or opium. 

DR. LEHMANN: That's no problem to them. 

MRS EDWARDS :*7"Asfar ‘as *the- U.S. -R. is 
concerned I have an official statement from their 
minister of health to the b3, dae that there is no drug 
problem there. 

PROFESSOR KAPLAN: That is typically 
what happens in every international --- 

MR. EDWARDS: However, this is carrying 
stories about the drug traffickers and so on. 

PROFESSOR KAPLAN: They also say they 
have no alcohol problem. I think Professor Edwards' 
comments points out -- of course, I am talking in the 
short hand here a very pragmatic one. When I mean 
work is where it reaches the situation where the costs 
of having the law and enforcing the law are less than 
the costs of another method of regulation. That's 
essentially what I mean. 


THE CHAIRMAN: What about the results? 
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PROFESSOR KAPLAN: The point is if you 
are going to have a police state anyway then the mar- 
ginal cost of enforcing the marijuana laws or any drug 
laws are minimal because you have got informers every- 
where. You might as well have them tell you about 
drug use as well as political activity. And then you 
Oct as a beherit for almost no extra input, you. ger no 
drug use. 

THE CHAIRMAN: That is your assumption, 
no drug use. 

PROFESSOR KAPLAN: Or sufficiently 
little so that you can tolerate it. 

THE CHAIRMAN: But seriously, that's 
the point. Could we describe, could we attempt to 
describe the degree of control or the characteristic 
of the control of cannabis use that would be regarded 
as acceptable or effective and prima facie justifying 
the use of the criminal law? Can you describe that? 

PROFESSOR BERTRAND: May I just draw 
atcomparison in thepcomposition at;this,point to, try 
to illustrate what we want. In murder cases the 
rate of arrest and sentencing is very high whereas -- 
T don't know about Ontario, but in this, state the 
rate of arrests for shoplifting is extremely low. 
Right? What would you consider an appropriate rate 
of control where you would say that in the case of 
marijuana use and marijuana trafficking the law works? 

PROFESSOR KAPLAN: Well --- All right, 
fiwill answers ther qués tion, butt thatyanvelves a very =- 
a judgment as to how dangerous marijuana is and, you 
know, it's a very complicated judgment. I would say 
5%. Pive per cent of the young population. If only 
5% of the young population. 


PROFESSOR BERTRAND: Arrested and 
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PROPESSOR’ KAPLAN?” Oh no; no. “Tt ‘only 
5% of the young population used it I would then be 
able to tolerate a sizeable amount of police enforcement 
which I assume would arrest much lower than 5% of the 
young people. Indeed if I had’ to arrest 5% ‘of ‘the 
young people that would be -- but you must understand 
you keep results below a given figure if you arrest 
rao rewer than “that™figure. 

DR. LEHMANN: But isn't Professor 
Bertrand asking, 1f at the present time you would 
introduce police programme stepped up, when would you say 
"Yes, 1t works." For instan-e under what conditions 
Would prokibltLlom work? 

PROFESSOR KAPLAN: In other words I 
misunderstood you. Well in that case if it meant actuall 
catching and doing something it will of course be the 
funecLom of what’ a’ dd: "tor them’! dn addition hat. Tcavch 
them and give them a $20.00 fine I could perhaps tolerate 
Isor 2SoL ithe youth Get ting caught... “Lier neahs 
sending them to jail I believe I would not tolerate 
py2 tor Le with fespect "to Marijuana. 

DR. LEHMANN: Under what conditions would 
you have said that prohibition would have worked? 

Suppose 5% or 10% would have continued to use alcohol. 
Would you have said well, prohibition worked? 

PROFESSOR KAPLAN: No, because its side 
effects were so enormously damaging. That is the point. 
In other words, this is a very complicated calculus 


where in order to decide --- 
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DR. LEHMANN: But with prohibition was 
Pheue mot 2 rather == do not. quite: remember it but 

was there not a rather peculiar way of going about it? 
Everybody was laughing at it and having big fun and not 
quite even as we are doing it with marijuana now although 
Lt is Somewhat similar, but certainly to. thank thatea 
senator might be arrested and put in jail because he 

was. on to the bottle was unthinkable, wasn't it? So 

they really never made any attempt to enforce it. 

PROFESSOR. KAPLAN: That is. unfair... I 
do not think it is fair. Furthermore there was an 
acleno: CO 6nlorce promi bition in the first. bor +7 
years of prohibition. 

DR. LEHMANN: A real attempt? 

PROFESSOR KAPLAN: Yes, but the problem 
is that prohibition was mainly a trafficking offence. That 
is where almost all of it -- most people do not under- 
stand that although possession was technically against 
the law there were almost no cases of possession of 
alcohol being prosecuted, federal and in many states 
they didn't even have possession of alcohol as an offence 
and New York repealed that. 

DR. LEHMANN: The vice model. 

PROFESSOR KAPLAN: Exactly. And as 
indeed if they had not had this vice model prohibition 
would have collapsed long before it did because it 
was only the fact that by not criminalizing the users 
of alcohol that made it tolerable for as long as they 
did. The prohibition experience in America is just 


cultural. il recommend it. There are some marvelous 


een ore oy 
orice ane WiyrAS: oul: | 
se ee oe pieheta Reaipty 
Leiner cane NI 
gies. Soci thee ReaD 2 le J ; 
— IS ae oes a 
a Ae Seeded oak 
pepe. 355 
enedeaenaaae wash il “|e: 
“ak asiotan 96 s9pesoe tm aan. al . 
1 dltsaino: st tnaen SHELA RORRRORS 7 $02 
ie eae ex0Kt enxontuedesut tet ad ak Anseta Jan.9b 
8 3 ayant pad ai, Rolaicidoag eonaane, og seme | 


Pv] 


ai er) -noididédoxg 30 aaaey | 
esqnevsa Laer 4 WANS, | 7 — 
molding odd Aunt get :WALTAX AQR2M3OsS te 
a annette, cuieaiied & ¥iniem ‘aan nopeidsyiesd sands el 
~sabaw 46H, ob algeaq recon -- 34 20 LEB seomls onodw at 
Janzewe vidaninines sae Aotenoneng deuodsale gens basses 
io AGlaxsaeog De seee” 04 Teomia exoew aaad? wsl odd 
‘asteie yen di ban Lerobel ,beduseadtq eodisd, dodonls 
sonetip aa a6 lodosia Io noiaaseacq evel Aeve 3/nbib yeds 
Jertt belesgqey, Ax0Y wey bas 

sLebdan solv’ sAT (HHAMHSS 4710 


2a Sma yitosas :WAJSAM MORBSYOAA 


Roksidsdoug Lebom, eniv eid bed toa bed vadd 1A Beeabgi 


2i oBusosd 61h ‘32 s203ed pnof hengmtdoe ove) 5.i06W 


ata sh? priséisatmias Jan. “a 7” Pave eAd YAO aiew 
yor, es pool as +02 sluwpatien #F abem iad iottonia\te 


| sHuC et BoivanA at sonecxauxe aobridinorg ait Sie 
M avols/ism amen ase shed -2k, Boommoven -tsaws tus 
; oo) a ee | 


7 ra 
41 } 


~ 


4 
- 
* 


WEEE REEREE EEE 


eae Pee!) 


books on it. But it shows a complete breakdown in 
at ieast one area or the society. 

MR. EDWARDS: Mr. Chairman, may I come 
back to what Professor Bertrand said and try and set 
this in a context which is perhaps more familiar. If 
we take theft as something that has traditionally been 
regarded as a crime and is proscription by the Criminal 
Code irrespective of the value of the properties that 
Letuie Subject of the theft’ there’ is Tittle doubt 2 
think in most people's mind that the incidence of 
theft in existing society is wholely disproportionate 
tosrthe devel of theft ‘that appears in the police 
sheets and which are processed through the criminal 
courts. If then we ask the question, when does the 
criminal law work, what is the level of control, minimal 
level of control that is deemed acceptable to continue th 
proscription of a particular kind of antisecial activity 
and. i"musing theft as°an example. In “the. case’ of 
theft I think we have to keep these various stages of 
visability in our minds. What we are concerned with 
is the level of arrest and using that in relation to 
the known commission of cases of theft, then you have 
the criteria that too many people is the appropriate 
test for determining whether or not. to continue the 
Droscription Gf (EHSEEPesBGEME you Took™at “it"in the 
broader sense of the suspected incidence of theft, the 
dark figure of deprivation of other people's property, 
then truly the proscription of theft is dependent not 
on the degree of control that is exercised through 


the criminal law but simply some innate objection to 


= «8 


TT AALS islet o16in aqedzoq at dvd 
me 3 yileadidits2t ead seity iain 


Lanimiis’ 6nd ye not qi eer9 el Ore saris Ph eee | 
Wy 
tan? aeitteyoud ets to avisv ane Yo aviiequaxtl 609 5° 


te 


| 
ad 


I sduob siazil et execs s¥ade ohd to sotdve S43 !ai 
to Sonmpbionl oft tads Ontht wi alaeed gaom al Anka 


stanbtesoagrcalb vlalonw #) ysersoe pnisaliea Ai Pere | 
o' heel 
@>ftiog sf ai axseqqn Jed? J¥edy te Level ety oF ; 


ha 


W 


fentinty> eff tpsouds hasesoorg sam doiaw Boe aedouds 


A I = 


si% eeob nadw (nelsesup. offs Nan sw wats 21 ee 
samititm .igsamos t¢ [syei sat ee) Feiw ,Nsow wel Janieizas 
dd eenitnos of Sldétqases bemash vi Jads*Icadhes to fsvel- 


YA Evrae {[s29°eiins Yo bard ASLUGL TING & 3 noksqixon02g | 


‘ 1 , 
10 ones ofd AT -olgqmens as as F2eds onled m*! bas. 
te @epeta eilolis¥ sie? hii of evel ow taidd 1 F28K3 
Aviw Heetesatoo 616 sw s5t4 .¢balm tao al wads suauly 
} of soisalet At sect paligy da Jeszis is toved eat wt 
eved voy nels , 73042 30 Baess Yo noleaianos awed ods 
‘eJelsgorags eit? &i elqowq voam eo? Jen2 isceeaet ady 
eit euntistion ad ton 26 varldertw prinimsessh 262 seed” 
edd al 27% da Aol apy 3f sue Tiadd 29 notddizeagay 
‘, ad? tied? fo opieb isa, basoeqaue ort 8 inate toca. 
| videqods a'eigosg 13420 3® Wy o Whups4 i886 | 
ah 


son diehasyeb ei Psdz YO. dade ets tines" earia we! 
he cole beegnine #1 teas Sb32003 pu oss na age 


a BRR RB 2S 


“BEPROUSE 
SREPORTING SERVICES 


= 5] = 
the notion of depriving other people of their property. 

If then we ask the same question in 
relation to marijuana use as to what is the appropriate 
level of control or when does the system work or when 
does it cease to work, I think we would be misleading 
ourselves 1f we were to seek to answer this solely by 
reference to the level of arrests and the processing 
SOEVGheSe Cases” through’ to conviction and to Say ah 
effect, we are clearing up whether it is’ 2%, 20¢-or 903 
and I think th= situation with regard to marijuana or 
madeed other forms°of social activity ‘canhot! truly be 
answered simply in terms of the level of control exer- 
cised by the criminal law. 

MR. ROSENTHAL: Absolutely, and I bring 
this up because I would like to go one step further 
to show how complicated this gets. Dr. Bertrand 
mentioned shoplifting and if you ask how much shop- 
lifting can be tolerated it would depend on the profit 
margin of the particular store that has been shoplifted. 
I think that is the real answer, what kind of ratio they 
are working on, what they can afford. It is a very 
complicated thing. So I think even with the most 
stringent controls, forget about -- I think you have, 
whether you are talking about the most dangerous drugs 
or the least dangerous drug, forget about elimination 
and you have, I think, one thing about the Interim Repor 
as ‘you. have it is; I “think you're’ talking realistically 
in terms of control rather than any -- I do not know 
how you put it, publicly, (inaudible) I think that is 


how you can talk about the question. That is the level 
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Dew Lepain; VE-1. Gould go further on 
this, I do not know enough about the political situation 
to really comment on it. This would be something you 
people would of course have to figure out and the 
second thing is also I am not as familiar as I should 
be with the Canadian drug situation. I think this is 
vitally important because it is going to affect the cost- 
benefit judgment, and I say judgment as an equation 
because that is what it is. But getting back to the 
heroin point, the opium point that we were talking 
about before and the question had been raised about 
legal supplies of heroin to addicts, aside from 
political consideration there may well may be such con- 
sideration, my judgment would be that if it can be 
avoided, and I will clarify what I mean, it would pro- 
bably be good not to legally supply heroin to addicts. 
But I think there should be a supplying and. of course 
the details are so important to really determine how 
it is working out, longer acting opiates such as methadon 
and the reason methadone would not be the -- methadone 
would not be the only one, there would be more and 
more -- I think you are much better off to the extent 
that you get the balance you want if you can do it 
with the longer acting opiates.. I think-in terms of 
the likely effects, the most common effects, they are 
less likely to lead to the kind of problems you get 
with heroin on these several things. From what I 
have read and people I have talked to I think it is 


clear it is not inevitable that a person on heroin is 
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not going to be productive. But I do think with the 
shorter acting opiates, whether you're talking about 
a morphine or demoral, you are increasing that 
Pres and whether productivity, 1S. the qoalvor whether 
Dios HOU LE would assume 1t ds. suffierent,, ati is. cer= 
tainly in the picture enough if you can) get what you 
want some other way, why risk it? And that gets to 
the question, what kind of effect do you get from 
various types of supplying of methadone maintenance, 
stabilization, or whatever you want to call it, with a 
eAtiwas Gruo. This.es going to vary. Ib will vary on 
the type of programme and the types of addicts you are 
dealing with and different types of programmes may 
yield ditferent results even with a constant addict 
population, as you go just reducing crime, prostitution, 
this, Kind of thing, 

Secondarily is there a goal of individual 
productivity for the addict? And you may have to do 
some balancing. I do not know the state of methadone 
programmes in Canada but it seems to me various types of 
programmes may yield different results and you have to 
play around with them. Again I say it is not: just 
methadone. There are similar drugs. And you are not 
going to get anything perfect out of it. You may have 
to balance enough freedom with methadone dispensing to 
increase some risk of the spread of addiction against 
some level of property crime. You will have to deter- 
mine what is tolerable to you. And I guess in part it 
depends not only on the programme but the types of 


addicts you are dealing with, types of people you are 
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dealing with. Some addicts may be very well satisfied 
with, in effect, stabilization and other addicts may not 
any at°ail”’and a’ third group of addicts all methadone 
may do is, in effect, give them a basic dose which they 
can supplement by illegal heroin but at least maybe he 
has cut down the amount of money that they have to steal. 

This is very common we find in Texas 
that the methadone programme is reducing the cost of the 
habit. 

PROFESSOR KAPLAN: If you do it right 
that should not happen. 

DR. LEHMANN: But good methadone treatment 
will rule out heroin, but they will go to speed and 
alcohol and barbiturates. But if I may just mention 
what might be the pharmacological basis for the 
recommendation which I believe too that heroin should 
be discouraged and other opiates should be substitute, 
that heroin being short acting, it does produce intense 
rushes and the more intense the immediate pleasure is 
the more one is likely to be preoccupied with it. 

MR. ROSENTHAL: I think that the long 
acting drugs are the ones that you should play around 
with unless you find that they are so unacceptable to 
so many that you are not getting anything with it. 

I should think that as long as you find this is making 
some dent in the problem, at some cost, of course, try 
to avoid dispensing shorter acting drugs. 

PROFESSOR KAPLAN: I would urge to the 
Commission, lay off the jurisprudence. I notice here 
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what the standards should be, sort of broad questions 
about what is the right of society to interfere with 
an individual choice. I can only say that I've grappled 
with these and tried very hard. I cannot make a very 
good case for anyone principal because the area seems 
really complicated. I can state a number of principals 
in a‘sentence but the trouble is they are just not 
satisfying. They all fall apart against my example, 
like the motorcycle helmet. In the society where we 
are committed to pay for the hospitalization of anybody 
who injures himself if we can prevent them from injur- 
ing themselves at very small costs then maybe we have 
this duty. 

Now the realm of ideas is one area 
where we have a very strong value, an almost sort of 
built in confidence that any interference is going to 
do more harm than good. But: that is sort of almost -- 
we do that without thinking and I'm not even sure 
that we really thought about it, we could decide some 
ideas that we could prescribe. I would rather not enter |the 
fields’ The bssue as’ Lase@ ates) vandathisuis whathd mea 
by whether a law works, comparing the situation under 
the law with the situation under different law and seein 
in some sense which is better from the view of society 
and I think in most of the cases interestingly enough 
you will not have to draw the standards carefully for 
what you mean by better. Just sort‘of shook atyitietin 
other words, anybody looking at America's alcohol prob- 
lem today and the problem of prohibition. I don't have 


to tell you how to weight organized crime against cirrhosis 
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of the liver in the abstract. I'm just) saying that 

look at it today. Everybody in the United States should 
look at it today as far as alcohol is concerned. 

Now then I would like to get onto the 
marijuana situation because that is the area where I 
think wou cansdocdirst efrakihcthe most swgoodiiia ithink 
it's the area that screams loudest for an imporvement 
and I think it's the area where improvement comes most 
clearly. 

PROFESSOR QUINNEY: Before you get into prac- 
tical basis, could I just say something about juris- 
prudence because we passed by the point I wanted to make 
and I suggest we don't give it up. There are problems when 
we get into the practical discussion, © In practical dis- 
cussion -- I think when we are concerned about how 
effective law enforcement is it leads us away from the 
first question of whether or not we have any business 
Gontxnol Wang his. VAnd th don "“telike to gee anto.che 
discussion that the prior question should be controlling, 
should depend upon how effective law enforcement would 
be. It's like saying the United States should not be in 
Viet Nam because Ze ica" t Ginviiivou ‘know; -mahink wetsita 
moral question whether or not it should be there, it's 
not whether or not it can win. 

MR. ROSENTHAL: I think it's a question 
they can't win. 

PROFESSOR QUINNEY: I'm sorry for that. it 
think that policy should depend on that. 

PROFESSOR KAPLAN: If we could win then 


I would grapple with your issue. I don't even have to 
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thank about Atwvand Whe point. is, essentially what you 
are asking people to do here is to make -- is abandon 
the method of the common law. 

PROFESSOR WEILER: You identify juris- 
prudence with a notion that if you come up with a 
principal express in a sentence that says this is what yo 
domand hiss whatiyou ‘don Ye°-dow’ Surely: any ‘kind! of 
reflection on the problem is necessary in order to 
establish some kind of framework that tells you "These 
are the kinds of benefits that you are looking for. Thes 
are the ‘kands.of costs you) are’ going to avoid. "!\And 
secondly the reflection gives you some sense of the weigh 
to be attached to different kinds of methods. Whether yo 
agree with Mill that only harm to somebody else is the 
kind of thing that criminal law should be looking at, 
you can still accept the fact that that is a much more 
important kind of value that we are trying to protect 
and it may be worth more in the way of cost of law 
enforcement. 

PROFESSOR KAPLAN: T doubt 1 fi Dm. Ouanney 
would be happy with that. 

PROFESSOR QUINNEY: One thing that bothers 
me though. I like the jurisprudence problem. But I 
don"t think it's as simple as society versus the 
individual. It's kind of an assumption the law is some 
kind of an amorphous thing representing society. The 
law rather is a tool of those who have power and those 
who are in power have the right to impose their order 
and right now we have some ability here apparently to 
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life. And I have a very, very negative nasty view of 
the law that it is little more than a political weapon 
to perpetuate a certain kind of system, call it 
Capitalist or whatever you want. © AndvI think Canada has 
a chance to break away from the United States which is 
U.S. capitalism in Canada by having a different kind of 
legal system that does not support that kind of system. 
So I am saying that law is not something amorphous 
representing the feelings of all the people. It represents 
a certain interest of what is the good life, that people 
should be productive, this kind of way, there should be 
that kind of economic system. And every law is a moral 
law. Nou are’ nok going) tovmgetiridiomh the mari juste law 
by saying that is a moral law. Every law protects some 
kind of morality, property or what have you. 

MR. EDWARDS: My difficulty, I think, 
with that is pursuing it to see where it gets you and 
I would ask both you and Professor Kaplan, are you 
prepared on that basis to urge -- again though we are 
here concerned with the non-medical use of drugs, I ask 
you! to ‘come back ‘to ‘the ‘field of property ‘offences. 
Are you prepared to urge on the thesis you have just 
propounded that the law of theft be removed from the 
criminal code or from any of the penal codes that you 
have in the United States? Because essentially it is 
there, isn't it, in order to protect ‘private property? 

PROFESSOR QUINNEY: Well, for one thing 
I would probably say yes. But I would also say that, 
create a kind of society where it is not necessary to 


steal from one another and you aren't going to create 
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that kind of society by capturing those that steal. The 
control issue is not the way of handling it. 
PROFESSOR KAPLAN: Again that brings me 
to my second issue that I urge the Commission to avoid 
and that 1s talking about what kind of society we 
should have. In other words, if those two questions 
were necessary for the resolution of the most important 
thing you could do I would say, "Well, maybe you have 
tow, “enight add uf you did you would géte politically 
bloodied in a way that is impossible to conceive of 
and not only that you would probably be wrong. But much 
more important than that, if your issue is what to do 
about drugs, at least in the marijuana which I think 
1s the major area you have to worry about here, that 
you don't have to resolve these devicive questions in 
order to -- in other words, on my extremely capitalist 
establishmentarian pro-American imperialist position 
we come out with a device that is every bit as radical 
as anything Dr.Quinney could conceive of in his most 
antiestablishment modes. So why do you have to , in 
some sense, destroy a sizeable part of whatever political 
following the Commission could get by first announcing 
that, well, it is our value judgments being imposed 
upon other people when you are going to end up in exactly 
the same places granted all of these assumptions. 
PROFESSOR QUINNEY: Icthink*your political 
or value system has produced drug addiction in the first 
place. 
PROFESSOR RYAN: Comes the revolution, 


law and the state and drug use will wither away, it 
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won't be needed anymore. But this hasn't happened. 

But apart from that, the analogy between property 
offences and drug offences is in attack because we 

have managed to achieve the correlation between the 
offence of theft and the moral judgment that it is 
wrong to steal which we have not succeeded in achieving 
in a number of these regulatory offences in which you 
deprive people of the legal right to do things which 
they want to do for their own pleasure and their own 
satisfaction and, therefore, I suggest that the analogy 
between drug use and prohibition is more exact than 

the analogy between drug use and theft. And the 
analogy between prohibition and drug use is closer to 
the attempt to control gambling and prostitution. These 
are activities which people wish to engage in for their 
own satisfaction and as far as they can see they are 
not doing anybody any harm and in fact they probably 
could be carried on in many respects without doing any 
particular harm to any person. So when you steal you 
immediately do some harm to somebody which is readily 
recognizable. 

MR. EDWARDS: Then the issue is one of 
harm rather than control? 

PROFESSOR RYAN: That is all right. 

MR. EDWARDS: There are those around the 
table who are urging the issue has to be determined on 
a matter of a level of control and the level of control 
it seems to me that the analogy between the misuse of 
drugs and the misuse of theft is one where obviously 


theft has ceased to be a proscription that is effectivel 
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1 
administered. 

MR. ROSENTHAL: It should be determined 
ona levelsof,control. <TInthinkyall- wel arée urging its 


the maximum you can shoot for if you decide you want to 
control, isecontrol, rathersthantelaminationsin Twthink 
you Drought» thatelips 

PROFESSOR RYAN: One thought before I 
close, and that is this: That the effectiveness of a 
criminal law depends not so much in itself on the degree 
of control but on the degree to which you can induce 
the population to accept the moral value which is 
implicit in the law and that is why theft has a value, 
a social value, law of theft, because generally speaking 
the population has accepted the principle that it is 
wrong to steal. And if we abolish the law of theft then 
your supermarket dealers who do take the amount of 
shoplifting into account would be -- their reckoning 
would be out of balance and this has been demonstrated 
by the experience, for example, in Denmark during World 
War II when the police went on strike. 

PROFESSOR KAPLAN: All right, let me 
answer that. 

PROFESSOR RYAN: There was an enormous 
rise in theft. And one other thought, when you have 
a breakdown as for example in a riot or in a catastrophe 
where a Civil authority breaks down, you have an 
enormous increase in looting which is brought to an end 
when civil authority is restored. So theft depends 
on two things: The morality of theft depends on the 


fact that theft is an offence and it also depends on 
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the fact that there is some enforcement. 

PROFESSOR KAPLAN: It is much more 
complicated than that. The important difference be- 
tween theft and the drug laws is what is the alternative 
tothe’ theft" issue ?i9WerGanejust say #=lIrcan justisay 
you repeal the law against theft and I sit with my 
shotgun on my property and I shoot people. The alter- 
native to the theft law, we don't have a licencing 
model for theft. We don't have a sensible alternative 
until the millennium comes when everybody wants to 
give his property. 

THE CHAIRMAN: We could have a short 
open season. 

PROFESSOR KAPLAN: Yes. What I say is 
there is no practical alternative to the criminal law 
in the’ theft “area “though you *canimodify iti, youucan 
use warnings, use civil recovery in various areas but 
in the drug area we happen to have a model which 
happens to work a great deal better by almost any stan- 
dard you can use in the marijuana area and I'd like to 
gO On and sort’ 'of focusYon=that “models 

THE CHAIRMAN: I would just like to 
signal the presence of another guest, and that is 
Professor Louis Schwartz. He apparently made a heroic 
Strort to get, here. 

PROFESSOR SCHWARTZ: Half a guest. You 
tried by snow to keep me away but you didn't succeed 
entirely. 

THE CHAIRMAN: Good for you. You pro- 


bably know many of the people here, Professor Schwartz. 
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PROFESSOR ‘SCHWARTZ: Yes. 

THE CHAIRMAN: I would just like to go 
around the room clockwise, Professor Quinney, Doctor 
Ralph Miller, Research Director, Professor Stuart Ryan 
doing research for us, Professor Lyn McDonald who is 
a Research Associate and Deputy Chief Ackroyd, Toronto 
Police and Professor John Edwards, Director of 
Criminology U. of T. and Sergeant Paul of Halifax Police 
Force and Professor Rosenthal, Professor John Kaplan, 
Peter Stein of the Commission, Mr. Bob Solomon who is 
doing research for the Commission, Mel Greene who is 
Research Associate to the Commission and Professor Hans 
Mohr, Professor John Hogarth and Professor Paul Weiler 
of the Osgoode Hall Law School of York University who 
is also doing research for the Commission and Professor 
Marie Andree Bertrand who is a member of the Commission, 
Dean Ian Campbell a member of the Commission and Doctor 
Heinz Lehmann also a member of the Commission, and Mr. 
James Moore, Executive Secretary. 

PROFESSOR SCHWARTZ? I hope this does all 
you more good than it obviously could for me. You must 
have heard this before and the second time around I'll 
remember the names. 

MR. CAMPBELL: This may be a very simple 
minded thing I want to come back to but we were talking 
earlier about this hypothetical drug that (a) addicts 
and (b) fouls up motivation. I would like to come 


back to the police and see in their perspective what 


is there about a drug that accomplishes these two things. 


Produces addiction, markedly decreases motivation that 


e 


ig “te seabensa jebanvon tol nopaedans ‘om sox foa | 
sited netatelt Ao fund semopre? Bing. TP Bo th weotontmaD } 
vis 8% aor toseetort cacieieitiaaaie eines faded ban eoxot 

s+ ort stom Lee dae mM ofthe baad ‘ond a0 ated2 18399 i ( 


A 
nie 


7 M4 


as oti — Te  Adleatmmod edt 10% potaseet pals | tt 
Lek tosgetors: Bite, ite baer inp edd oe ejeiooseaA diSuesaen iu [se ; _ 
tallow Lvs epeaeton? Sa dsaweont rufot tosestoa? , dol fee aa 
ot yiletevind txoY 39 teotto® Wad Etss sbooped edt to! [ay 
tesresioud Sas mpteetaant nie Yok doyseass pated owly. et fe : 
46.288 hone ortis 0, rane es ak wt bass ion eoubera ata | at 
wotDOd bas datilimnss exit Io, tedmem « tiedqaw? aet vanes tt 
aM bie .podewbaod os to sodmen 6 Onis casetot sotell tge 
qrundaenee avisvoeud \stooM sams Ok 
id Loe epob aidy eqod Lt eaTAAWHOR Aceas toss Loc 
feum u9Y ,6m 208 Binos vievoivde 3L neds bode sion HOY ire 
ii'2 Hesiowe ails Saqoae arty bmg wie aidi brsed ever ies 
‘, . |“ ~eemisa sdzd, tednomex re 
 elqate yay 5.30 (ow Baie :1LIRRMIMAD 2AM | ia 


 pridies aisw ow tus agptcad snes oF tnayw J piit bes fee att lee 


i albert (6) - degte purine Lt otidagyd ata? spores met Lea, | ac : 


tite hth OR sncneaigon a aipdt 4) San. d eh 
taclw, iit alee tied? m% ese, bits we ang ad? o+ tsBd fas. oie 


we is tiaoaa ont sends pita Laon rete put 4 dueda sia at er 
oad ag taert done ane masdieb bina tatty bpe exmutgnt | ¥ ie 


“B°PROUSE 
REPORTING SERVICES = 68 ™ 

warrants the use of the criminal law against the use 

of that drug. 

MR DACKROYD¢ nol®mtnotesumetT \mvqualiited 
to. answer thats -AseI say; I think the problem that the 
police officer has is what degree of enforcement the 
problems of the discretionary power of the police, all 
of these seem to be the problems that I have to focus 
enmas ca. police officera WAt afrockufestival what do I 
do? I’m darnedmef Kedetanid I'imtdarned if I /don teein 
the approach»that.I take. o-L'm*not.sure that. I'm 
qualified to talk in the areas of what effect it has 
@lt ethe epexnsonaas ifar sasichisimmobtivationeand uso son vo. did 
make some statements earlier, I said -- I thought I had 
some definite handles on it when I was a field detective 
and when I was dealing with 100 heroin addicts I 
thought I could have some pretty definite statements. 
Today I'm dealing with a different type of population. 
I'm not dealing with basically a criminal element, I'm 
dealing with kids from all walks of life. I'm dealing 
with young people from good homes, medium homes, in fact 
more in that area than I see in the lower class. 

MR. CAMPBELL: Leaving aside the fact 
that these people were boosters or prostitutes, was 
there anything about them that you feel makes the 
criminal law called upon as to apply the criminal law 
against? 

MR. ACKROYD:: The only places can) see 
the criminal law may have some effect and her is, what 
deterent is it? I think there is two approaches, one, 


what is the deterent to it and what is the criminal law 
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doing in relation to drugs? In other words, the fact 
there are people being arrested and some drugs are being 
ceased and thjs type of thing but basically, what effect 
is if having as a deterent? 

THE CHAIRMAN: What is your own view of 
that and also, Sergeant Paul, what is your own view of 
the relative effectiveness of the law in Canada at this 
tame, on, clet.'s swaryj,~athe tuse of scannabis? 

MR #pPACKROYD:s elnaiiiink wh ten Lid ol ike.wGo 
hear what the other gentleman says. My fealings are, 
of feourse, «on, both,.sides.. «(There iis.-evidence in the 
statements that it is not having the desired effects and 
that the use of cannabis is growing and there seems to 
be more using it, and on the other hand, you know, I look 
some of the studies of the Alcoholic and Drug Research 
Foundation of Ontario and if they are accurate I see 
figures like the first two categories of not using or 
quitting the use of cannabis in fear of the law or in 
fear of arrest, it did)» have effect. .So I really.see it 
two ways. I see, yes, the law must be acting as some 
deterent and what would happen if it was legalized and I 
have my feeling and my crystal ball may be kind of hazy. 
I feel that if marijuana was legalized tomorrow it would 
grow fairly rapidly. 

DR. LEHMANN: Just like alcohol, to 
80% of the population? 

MR; ACKBOYD: AS I saidsmy crystal, ball 
is rather hazy. 

MR... PAUL:,.Well I.think.itawould grow 


anyway. This is the trend, it is growing anyway. 
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PROFESSOR SCHWARTZ: Mr. Chairman, may I 
ask a question. It is a question of criminal law and 
control. Has any discrimination been made to this point 
as to the utility against suppliers, those who depend 
upon it and other people? 

THE CHAIRMAN: We have not actually 
talked about that. We would be interested to have your 
view on that, Sergeant Paul, what is your impression? 
How effective is the law at present being with respect 
to cannabis use and trafficking? What would be the 
effect of the relaxation of the law? 

MR. APUL: Wt as vdiffiiecwlt to, answer 
beally. «Ie think that it is going to grow regardless. 
This is the trend you see. For instance, I can say 
3 years ago we did not have a problem. Now we do. We 
don't have a heroin problem but it is starting. I feel 
thate wathethe: relaxations OfFsitp I!) dom taikhink wetiwadl esca- 
late to any greater extent to what it already has. 

DR. LEHMANN: You mean the relaxation? 

MR. PAUL: The relaxation of the cannabis 
law. 

THE CHAIRMAN: It would not increase? 

MRi.o PAUL :+ odhdos nots tinkehiwwidd.thd 
really don't. Because I see it is growing regardless. 

DR. LEHMANN: But then you would not 
agree with Mr. Ackroyd who feels that it would grow 
much more rapidly? 

THE CHAIRMAN: In other words, as I 
understand your view, Sergeant Paul, you do not think 
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MR. PAUL: No, I say that the law is not 
having the desired effect. 

THE CHAIRMAN: But if there would not 
be any increase or acceleration in the rate of growth 
atterm velaxationjethe implication is that the law is 
having relatively little effect on the control of use. 

MR. EDWARDS: Mr. Chairman, I would like 
to ask if there is a policy of the police department 
with regard to enforcement of the law. If so, what is 
it? Because it must have some relationship to its use, 
abuse, and enforcement or non-enforcement of the law. 

MR. PAUL: In other words, you are asking 
what is the policy? 

MR. EDWARDS: If there is a policy, what i 
because presumably your interpretation of the situation i 
in part related to the way in which the criminal law is 
administered in the jurisdiction in which the police 
department and its effects has responsibility. 

MR. PAUL: Well yes, if it is the law 
we enforce it. 

PROFESSOR BERTRAND: If you see cases 
of possession you, say, first possession and first arrest 
and if the youngster or teenager is not known to the 
police and has not been charged before, you would 
proceed to arrest? 

MR. PAUL: This is the general policy 
that has followed. If you pick a person up and he is 
in possession, you automatically charge him. 


MR. ROSENTHAL: Do you have much affirmati 


eEhe: 


policy, sort of making cases, imformants, undercover agents? 
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MR. PAUL: No, we do not use entrapment. 
It's an expensive operation. 

PROFESSOR RYAN: I would not entirely 
believe: rt is? notuse@an this tcountry Att fs iUseditby th 
R.C.M.P. extensively. 

I must say, Mr. Chairman, dealing with 
this question of policy, recent newspapers show that 
the number of arrests for drug offences have risen 
very sharply and it is’ now over the rate of 1,000 a 
month throughout Canada. 

THE CHAIRMAN: Does that reflect activity 
or enforcement policy? 

MR. “PAUL S- °° “Ghaink Sou Se ind: tice) youn 
arrest rate will be higher due to the fact that your 
local police are becoming more involved in the drug 
field and I think this will help escalate your figures. 

MR. CAMPBELL: Sergeant Paul, is your 
position here that this law because of its very nature 
is not a deterent, or could it be made a deterent? 

Could it be made to work if the police were given 
additional resources and additional powers and is it not 
working because you are handicapped at making it work? 

MRYSPAUL PP SL VEh DAK VthatiniS partnoeti se: 

It is difficult to say that more stringent rules or 
whatever you wish to apply to the police to attempt 
to get it to work. What are you thinking of, what do 
you think should be given to the police? 

MR. CAMPBELL: Well let us say we give 
you 100 men in Halifax, 100 capable men and said "Get 


this law enforced, stop this thing right now"? 
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MR. PAUL: Yes, I think we could with 
additional resources make some progress into it. 

MR. ROSENTHAL: I would like to know -- 
you said being handicapped was part of it. Is it just 
in terms of manpower or -- 

MR. PAUL: Manpower, yes. You see with 
the local police you do not- have writ of assistance. 

You just do not have them and so it means that, let us 
say, we get information to the effect that a house has 

a quantity of cannabis. It means that we have to go 

to the magistrate if we have one available. It may 

take as long as 4 hours before we get the search warrant. 
By the time we get into the house the stuff is gone. 

I have watched people shooting, aye? I attempted to 

get somebody from the Royal Canadian Mounted Police with 
a writ while I had the place under observation. Well it 
just meant that it was game over. By that time we could 
not get anybody and so I gried to get one of our fellows 
to try to get ahold of the magistrate to give us one 

so we could enter and by then everything was over. 

MR. ROSENTHAL: Dr. LeDain, does the 
Commission have any rough ideas, any breakdown as to the 
cases, any breakdown -- let us assume that X number of 
the percentage of the searches are made on writs of 
assistance by the R.C.M.P. Has anybody done a breakdown 
the sort of percentage of cases that could be made throug 
a magistrate without the writs of assistance? I want to 
find ott -+howeidmportentsthey ares 

THE CHAIRMAN: Professor Hogarth is doing 


a study on law enforcement. Have you got any light on 
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Oni thats John? 

MR. HOGARTH: We have the advantage of having 
a document that must be required by the police officers 
to do a search (inaudible) and we have’a list in the 
three major cities in the country and also the number 
of searches under writ of assistance. But there was 
a policy initiated here, a policy directive half-way 
through 1970 which has altered the picture somewhat. 
Police officers are now instructed, R.C.M.P. officers 
are now instructed not to rely exclusively on writs of 
assistance, blanket search warrants, but rather when 
circumstances seem to indicate the need of a search 
warrant. And the result of that has been less reliance 
on the writs of assistance. 

MR. ROSENTHAL: Has this created problems 
£Or they RY COMG PY P 

PROFESSOR HOGARTH: No, there are lots of 
writs around. Nearly every search of a dwelling, probably, 
is under a writ. 

THE CHAIRMAN: Nearly every one? 

PROFESSOR HOGARTH: Nearly every one. And 
on this -- Professor Kaplan's discussion of a police 
state, I think Sergeant Paul quite appropriately stated 
that he would like to know what additional powers you 
could give to the police they don't already have. And 
that is the general summary of police opinion in this 
country. There really isn't a view among police officers 
that they need additional powers except for manpower. 

PROFESSOR KAPLAN: What about the ability 


to stop anyone on the street that happens to have long 
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hair and search them? 

PROFESSOR HOGARTH: That is done now. 

DR. LEHMANN: Could I make a somewhat 
empty statement here, being the only one who really 
hasn't been involved with law but I'm very troubled 
by Seargeant Paul's statement. He very clearly said 
that in his opinion, and he has had some experience, 
it wouldn't make any difference whether you do continue 
to use police powers against unless they had more help 
and he made a very good point there, that unless you 
have a writ of assistance you just can't get any convictign. 
Because, of course, you see them shooting and they go 
and put it down the toilet or give it to somebody else. 
That would then mean -- or am I simplifying the issue too 
much -- that you either have a police state or you see 
And if you don't have a police state you might as well 
forget about any kind of drug regulation. 

PROFESSOR KAPLAN: I'm not positive it 
goes that far. There is another fact I want to throw 
into the hopper. In California, which is approximately 
the size of Canada, population size, we have -- we 
have not hit the top of the system -- saturated the syste 
in the marijuana area. Fifty -thousand marijuana arrests 
a year in California for the last 3 years. Marijuana 
use has kept escalating, and what's happened is the 
system just can't hold anymore. So in certain areas 
in California the police have just started turning 
loose. Even when they catch people with marijuana 
they just -- not policy or anything -- they just know 


through police channels when you come in with a kid 
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with 2 marijuana cigarettes you get razzed at the 
Station house. You know, all sorts of informal 
pressures are working and there are now several clear 
marijuana using (enclaves) in California where you 
can walk down the street with a marijuana cigarette 
and essentially fear no arrest. 

DR. LEHMANN: If it's only a question of 
time then that will apply to any drug because that 
applies of course to any drugs. 

PROFESSOR KAPLAN: No, I don't think so 
for this reason: My view is that heroin will never 
be as popular as marijuana. 

DR. LEHMANN: You say that? 

PROFESSOR KAPLAN? 1 "ean "e *prove - Lt.” ide 
think marijuana will ever be as popular as alcohol. 

DR. LEHMANN: Well, again I doubt --- 

PROFESSOR KAPLAN: I am living in a 
culture where they are both freely available and there 
are still people that use alcohol more than marijuana. 
You understand the figures are 91% and 70%. Seventy 
per cent of my Stanford students have used marijuana 
and 45% use it regularly. About 65% use alcohol reg- 
Larty? 

DR. LEHMANN: If we come back to the 
principle there is -- nobody knows really whether other 
drugs wouldn't become very popular and so on. But if 
enforcement of drug laws requires writ of assistance, 
stopping people on the street for a reasonable suspicion, 
whatever that means. Well then it is just bursting in 


and perhaps having to choke people before they can 
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swallow their supply, otherwise it would be useless. 
Well then, we have to have some penalty, some very 

clear cut choice. Either we choose a police state or 

we choose not to have any law enforcement. 

MR... ROSENTHAL :....L. don’ 4; think, that. has 
to be the choice. Maybe it should be regulated, mari- 
juana, in the manner somewhat similar to alcohol. But 
it seems to me that even if you don't go that.far there 
are additional choices, a vice model of choices that 
do cut the costs somewhat and which do leave you with 
different levels of control, not the greatest level of 
control, but some sort of balancing of the various 
things we want which are to a large extent inconsistent. 

PROFESSOR KAPLAN: In other words, the 
sergeant is talking about the possessor. 

DR. LEHMANN: I See. 

PROFESSOR KAPLAN: And trafficking. 

DR. LEHMANN: Oh yes, don't the police -- 
I don't want to speak for you but I've heard from law 
enforcement officers the argument that unless you have 
a possession charge you can't get traffickers, or it is 
almost impossible. This would be the next step in 
the argument. 

MR. PAUL: This would be correct to some 
extent I would say. I would say you definitely need 
possession for the purpose. 

THE CHAIRMAN: Of trafficking? 

MR. PAUL: Right. 

PROFESSOR WEILER: How much difference 


would it make if you repeal the possession laws? 
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1 THE CHAIRMAN: Simple possession? 
2 MR. PAUL: Simple possession -- I don't 
3|| think we need it as much as we would require -- 
4 PROFESSOR WEILER: Like for instance the 
Sii amphetamines, do you find it more. difficult to enforce 
6|| these laws where you don't have possession? 
7 MR. PAUL: One particular drug, if we 


8) want to start to deal with the individual drugs, one 

g|| drug that I would like to see simple possession as 

10 || an offence is speed. 

11 PROFESSOR WEILER: Why? 

12 MR. PAUL:,. Well, we find, that our major 
problem is speed. So you get a speed freak if you wish, 
Call, him that, wd] x 2aght,. he laughs at vou. Alnerce 1s 
just no offence. You can sit and watch him playing 
With ce 

THE CHAIRMAN: Do you try to,.enforce the 
law against trafficking in amphetamines? 

MR. PAUL: Yes, we do. But again, as I 
say, as somebody has mentioned, entrapment, this appears 
to be the only way that you can get at him, the only 
way. For instance, the undercover operation going in 
the city of Halifax last year, every person that. was ap- 
prehended by that undercover operation was a trafficker, 
a known trafficker to us. We knew they had been 
trafficking and there was nobody picked up in that 
pati Clear gaa- 

THE CHAIRMAN: Trafficking in amphetamines: 

MR. PAUL: They were, pardon me, 


trafficking in, like, cannabis and dangerous drugs, LSD. 
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THE CHAIRMAN: But you do try to get at 
the illicit source of amphetamines? 

MR. PAUL: We do, yes. 

THE CHAIRMAN: What kind of success have 
you had? 

MR. PAUL: Well, pretty well nil. 

THE CHAIRMAN: Why is that? 

PROFESSOR RYAN: I think Professor Hogarth]s 
statistics will show there are very few convictions for 
une Controls dgugs: for. trafficking: 

THE CHAIRMAN: What difference would 
it make to your definition of trafficking in speed if 
you were able to arrest the user? 

MR. PAUL: It would make the difference 
that we could get at the trafficker in this manner. 

DR. LEHMANN: In what way? 

MR. PAUL: You know the person is 
trafficking, your can’ tygetehim for trafficking so you 
get him for possession. 

DRS LEHMANNes i see. 

PROFESSOR KAPLAN: The other way is you 
squeeze him, you say turn in your supply or boom. 
Interestingly enough I had a study about. this and I 
talked about it in my book where I sent a student out 
and said "Find out from the police department how much 
heiptit isrto hayenthektrafiicesssin getting the trafficker 
to be able to squeeze the possessor." And he found 
out interestingly enough from a sample of people 
arrested that in 95% of the cases they didn't even 


question the people arrested as to where they got it. 
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This was marijuana. But, you know, this is the classic 
case where the user is a criminal. Apparently, at least 
in the United States, the system is so overloaded that 
you don't even have time to question the user typically. 
In addition, once you question him all you find out 

is who is selling it. But by and large the police know 
that from people or undercover eat anyway. The 
problem is making the case and for that you have to use 
either search warrant or entrapment and there is just 
no two ways about it. 

DR. LEHMANN: The possession charge? 

PROFESSOR KAPLAN: The point is typically 
when you Catch “the trafficker “you "caten faim with 10 
Cr 20, pounds and I "just “don't: think we. alone ee core 
about that in the sense of possession the same way as, 
your know) -== 

PROFESSOR WEILER: Possession for the 
purpose of trafficking then? 

PROFESSOR KAPLAN: Or you just have to 
Say possession of over a pound. 

MR. ROSENTHAL: As far as the States are 
concerned and the extent to which the user is used by 
the police, marijuana there may be a difference than some 
of the stronger drugs, the police may -- heroin may use 
the user more and possibly with speed and acid in the 
States. The second thing is this: I think. the worst 
situation is not just getting information from the 
user and squeezing him to get that but making the user 
an agent, act to make cases for you. Now, worse 


in this sense -- =ot only have you -- as far as the 
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individual user is concerned perhaps driven him in some 
wayS more deeply -- or not separated him but kept him 
at the same in terms of his environment with drug 
traffic but from a point of view of costs, forgetting 
about the effect on him, right or wrong at least many 
young people in the States feel, and I feel that way 
too, that when you are talking about drug crimes 
although certainly they can have ramifications on 
society and on other people, the effect predominantly 
is on the person himself, the user himself, there is 
a feeling that squealing on your buddies is wrong. And 
whether that feeling is right or wrong the fact is, I 
think, that this contributes to disrespect for the 
system, for the law, alienation, whatever you want to 
rat al Ral de ty oe 
THE CHAIRMAN: Professor Schwartz? 
PROFESSOR SCHWARTZ: I think the discussio 
has been about the utility for the law enforcement purposes 
of incriminating the user. Maybe it's inappropriate 
to say something about the morality of that but unless 
you rule me out, I'm about -- 
THE CHAIRMAN: This is on the agenda. 
PROFESSOR SCHWARTZ: Well, I'm appalled at 
the notion that you incriminate something in order to 
procure a witness, incriminate an activity in order to 
procure a witness against some other activity and I 
was never more appalled than the deliberations of our 


National Commission on the Reform of Federal Criminal Law 
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when the narcotics law enforcement people wanted to 
make it a felony to use narcotics and even marijuana 
because if you are going to squeeze you might as well 
squeeze big. 

Now, I think that one ought to hesitate 
very much before going beyond penalizing the commercial 
activity of prostitution and saying that every patron 
of prostitution is a criminal or going beyond penalizing 
illegal gambling, operating illegal gambling establish- 
ments and say every gambler is a criminal because that 
would help us convict those against whom really we are 
directing our law enforcement enterprise. So I leave 
itjsathithate.. cd. think that .one ought metiuto vaneriminate 
an activity with the idea of facilitating the police, 
the use of these as informants or stool pigeons. 

THE CHAIRMAN: I wonder if there is 
any views on response to an earlier question that 
Professor Schwartz put, namely, the relative effective- 
ness of enforcement against trafficking in Canada? 

What do you gentlemen feel about that? 

MR. ROSENTHAL: The possession offence? 

THE CHAIRMAN: We have two offences. 
Possession and possession for the purposes of traffick- 
Ln Gis 

MR. ACKROYD: The only statement I can 
make --- 

THE CHAIRMAN: Thinking of cannabis 
Fire cor “all, 

MR. ACKROYD: Again you:.have got: all 
levels of trafficking here, you have got the young perso 
who buys, you know, a small amount and shares it with 
his friend and then you've got a trafficker. And then 
on the other extreme you've got someone bringing it in 


in large quantities and working it at that level where 
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they are dealing, you know, in bricks and numerous drugs 
and so on. So it's hard to know at what level or how 
effective we are in the area of the trafficker because 

we only know what we arrest. We don't know of what 

we missed or what we don't have. We are only measuring 
Statistics of our. successes.and none) of our, failures, 

let's say. 

I suppose the only unit of measurement would 
be the availability of the drug on the street. If my 
information is correct when I left Toronto last week 
I was talking to some young kids and they said, you 
know, there's so much hash and grass around you can be 
very selective in what you smoke and I suggest you buy 
the light yellow stuff, the Lebanese, it's the best. So 
it's that problem that you can become discriminating 
in which type, then we are not too successful I suppose 
and that's about the only unit of measurement I would 
have and we are making arrests for trafficking but --- 

PROFESSOR SCHWARTZ: Does the trafficking 
include any transfer? 

MR. ACKROYD: It could legally. 

PROFESSOR SCHWARTZ: You don't discriminat 
between the transfer among the type of -- among the 
users of the transfer out of the hands? 

THE CHAIRMAN: The law doesn't --- 

PROFESSOR RYAN: Under our law, giving 
or even administering is technically trafficking, 

PROFESSOR SCHWARTZ: In my own thinking I 


make a distinction between the transfers that occur in 
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PROFESSOR RYAN: This is only so with 
regard to the drugs that come under the Narcotic Control 
Rees With drugs under the Food and Drug Act giving is 
Nowe Ine acs|e LE Crattickane, 

THE CHAIRMAN: I'd include the definition 
but Iidon't think any importance can be attached to that. 

MR. STEIN: What is the pattern on 
that! distinetion ihn Toronto and’ Halifax’ in’ terms” of 
the people who are being charged with trafficking? Is 
it likely that an individual involved in a given situa- 
tion technically would be guilty of trafficking would 
be charged under this? Do you have any sense of the 
patter ofr arrests On-this? crrtérion an Toronto and 
Halifax? 

MRePAUL:= Not® in’ Hbalitax that Ivknow of. 
I don't know of anybody that has been charged for 
tratiacking’by Giving Ltt) anether party: 

MRO STBEING® What about Toroncor Do you 
know? 

MR. ACKROYD: I know of no case and again 
I may not be in a position to give you an accurate 
answer but I know of no case where someone did give 
something to another person and ended up being charged 
onireonvittedief trafficking Buel dotknoy sander ve 
heard of cases where -- down to the level I talked 
about where one young person goes and buys a quantity 
and sells half to another person that he meets and ends 
up involved in trafficking. That wasn't a social thing, 
just someone he meets in the village, he approaches him 


and he buys half of what he just purchased and then he 
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1|| ends up with being charged with trafficking. I know 
Cases of that :type. 


PROFESSOR HOGARTH: «1:1 would dkbke. to.ask th 


mm © & 


two police officers a question through you, concerning 
§|| apparent increase in sophistication and criminalization 
6] 4rbhe- soft dnug trafficking, particularly ovenewthe last 


year. Apparently, at least to me --- what implications 


ay 


does this have for the future of law enforcement and 


fo.) 


g|| indeed the future in terms of exploitation of the user? 
10 || DO you see a more sophisticated organizational style 

11 | and a much more criminalized relationship between | 
12|| traffickers and users? What do you see in this field 
13|| in terms of. conviction for the police? | 
14 MR. ACKROYD: I think I answered some | 
15 of that earlier on. I'd like to clear up a point be- 

16 || tween the sergeant and I, we just said something 
different and I'm not sure the difference in what we 

Said didnt redate to; his city 2nd ,curss, | wnd 4 dents 
know, if everybody kind of gathered that, we will 

drop it -- the reason I have some feelings regarding 

the business of law enforcement whether or not it is 

a deterent is to look, for instance, at two glaring 
examples -- and again I'm only talking about what 
physically happens but if you take Mosport in relation 

to Rockhill, one where there was no law enforcement 

per se on the grounds and look what happened and look 

at Rockhill where the people sat down and planned what 
they. were going to) do in relation to, the control,,of 


drugs at that particular festival and look at the 


difference. Now again I'm not arguing right or wrong 
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principles and I'm not saying what the police should 
haverqone- in’ thas" one or that’ one, IT! just saying 
one the framework of the present legislation and 
the law we have, the law could be used and was used 
to prohibit drugs at one festival and at another 
particular festival drugs were used and drugs were 
fairly prevalent. When we talk about the level of 
enforcement in our city, the police are in a problem 
at all times of what authority would I have as a Deputy 
Chief or what authority would my commission have or 
what authority would my chief have or what authority 
would my council have inour city to document the 
discretionary power of the police? I mean an interest- 
ing exercise in this was one with Professor Edwards' 
classes with Professor Fox where we tried to document 
the discretionary power of the police. It was pretty 
accurately documented as to the way we are operating 
and yet when you read it in black and white, in print, 
it became fairly comical, you know, to look at the 
documentation of what is happening at a practical level 
in the street. 
DR. LEHMANN: Could you give an example? 
MR “ACKROYD? "Yes, 1 ‘coulds 7 I “think 
when we get down to saying, you know, the fact, I will 
instruct policemen behind closed doors at a rock 
festival, you know, that we are not going to arrest 
for simple possession, you are not going cto, goour 
in a crowd of 10,000 sitting there using drugs and 


start picking kids out and bring them back and make 


arrests. 
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PROFESSOR KAPLAN: That doesn't sound 
comical.to.me at all, that. sounds brutal. 

Miron Poh bowls ALL right) bik tm going 
on with the whole gamut. You know, the fact writing 
in some. Of, the. things. you, will do in, relation to paid 
informants, writing in and saying if you get a person 
for drugs if he will give you someone with more drugs 
you will release him, that you will even pay your 
informants in drugs if necessary, to make arrests. In 
other words, if you look at everything police officers ha 


said they had maybe done in trying to effect arrest and 


put it all on paper then the --- I don't know whether | 


"Comical" is a good word but it scares me if you see that 


kind of document. | 


| 
PROFESSOR QUINNEY: Let me ask you, do you 
think local law enforcement has really anything to do wit 
trafficking? You're dealing with peanuts, nickle bag 
exchanges. Is it more of a problem of importation and 
organized crime than anything that can be done at a 
local level? 
MR. ACKROYD: That is the biggest end 
of. the scale, of course, .but then we have some success, 
we have major seizures at airports, we have some major 
seizures in the amphetamines. We had some major -- 
fairly large seizures at a place like Rochdale. We can 
hit some of the large ones and some of the small ones. 
The problem in this area, again, and that's why I wanted 
to get back into some talk about how do you document 
the discretionary power of the police, is when you have 
4,000 policemen and they are out on the street, each 


one is an independent agent of the Crown and if you 
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Sas re 
1|| get a young police officer and he stops someone and 
he finds marijuana in the car and decides to arrest, 


what sergeant or inspector or ranking officer can say 


p= &® & 


wlio, maontirerfect van arrest,” And whatvauthority has 
wi Helgoteto do “that? Soipiuts a very difficultvthing. 
6 PROFESSOR QUINNEY: I am wondering, you an 
7|| Mr. Paul, about the drug laws create business for you. 
8|| I mean, you have another law to enforce. 
9 MR. ACKROYD: Right. 
10 PROFESSOR QUINNEY: What would happen with 
11 | law enforcement if you didn't have this function? I'm 
12 | assuming the police have something to do -- law enforce- 
13 || ment has something to do with keeping peace in the 
14|| community, keeping people from killing each other, 
15 || keeping peace in the community. Do the drug laws take 
16 || away from some of these things? 
17 MR. PAUL: What you do -- say our force 
18 || consists of 231, 235 men or something like this. You hav 
19} a squad that looks after more or less the drug problem. 
20:1, Along with that you concentrate on your. other -- your 
9 Chininal law, Provincial) Statutes. Yow see, not every- 
22|| body is concentrating on drugs per Se. 
23 PROFESSOR QUINNEY: So you have both, the 
breadeand butter == 
MR. PAUL: We won't go out. of business. 
PROFESSOR QUINNEY: You won't go out of 
business. 
MR. ROSENTHAL: Specialized units will go 
out of business because I think from a police point of 


view particularly talking about a general police 
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agency where it's R.C.M.P. or a local department, 
looking at it from the top, sure they're not going to 
go out of business but then the people in those units 
who may not be (inaudible). They may have 20 years 
experience and haven't been out on the street or 
anything else in a long time. This is a problem and 
the problem of a very specialized unit -- in the U.S. if 
we put the Federal Bureau of Narcotics out of business, 
I guess we couldn't no matter what because there is an 
interest. 

PROFESSOR QUINNEY: I wonder if the 
enforcement of these laws is actually more disruptive 
in the community than a peace keeping thing? 

PROFESSOR KAPLAN: The two are related 
in one interesting thing, at least this thing came 
weryrnclear to neétinrCalifornia“é6ver.the pastryéear. It's 
fairly new. We've created an entire class of people 
outside of the law and the new class has come into 
occasion to prey upon these people. In high school 
we've got, you know, massive integration in all parts of 
California and what's developed is a number of black 
gangs in various high schools, blacks tend to peddle -- 
to pick on the white pushers and what they do is, it's 
very simple. You see white pushers, you know who the 
pushers are, back them up against the wall, put a 
knife to their throat and relieve them of their drugs 
and their money. They can't go anywhere to complain. 

MR. ROSENTHAL: This is not to get them 
out of business, it's just a criminal “approach. 


PROFESSOR KAPLAN: They find a completely 
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non-complaining set of cictims that has ‘been 
brought into order and, of course, they have brought 
into existence the people to prey upon then. 

PROEBSoCr OCHWARI a © Oli, “le ciate its 
necessary to say that California and -- some of these 
enclaves that have been described are involved ina 
marijuana riot, you might say, where the ordinary constraints 
don't apply. You can't speak of the entire United States 
in terms of the Stanford undergraduate population. 

PROFESSOR KAPLAN: No, but interestingly 
enough -- I would simply agree to that -- but I'll tell 
you this much: Three years ago California was like 
most of the United -- at least the Eastern Seaboard 
and the Midwest is today. In other words, the progress- 
ion is very clear in that direction. You already have 
an enclave of Harvard, for instance. The Harvard 
Square has been described in the New York Times as being 
a place where you can walk down the street smoking a 
marijuana cigarette and nobody bothers you. And I 
can only say that this is obviously going to happen 
where it hasn't happened already. 

MR. PAUL: You see, I would have to 
agree with Professor Kaplan in this regard, talking about 
black gangs attacking the white traffickers. This has 
Cone-to Tight WY the’ ‘city ‘of-Halifax within *the “Last 
couple of months. It may be just an isolated incident, 

I don't know, but I was approached by two black members 
of our community and asking me to give them a list of 
the traffickers and they would eliminate them for us. 


Because what happened was a black man was supposed to 
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have. gotten acid and it .must_have béen.bad acid, he 
went hom and he attacked his wife with a knife and 
the police were called and apprehended him and of course 
he was charged. He is now being charged with attempted 
murder and.this was their way in going to retaliate at 
the trafficker... You.seé,.a11.1 had, tovdo. was. supply 
them with this and we probably wouldn't have had anymore 
problems with the drug, but many other problems. But 
maybe this is the answer. 

PROFESSOR KAPLAN: You don't know whether 
they are just.going,to do it.for.themselves. 

PROFESSOR RYAN: Speaking about the 
contrast between California and the rest of the United 
States, there has been a good deal in the press recently 
about a growth in all forms of drug use including | 
heroin in New York City. I wonder whether anyone has 
data or facts about this and can inform us about what 
is happening there and why, apparently, enforcement 
has broken down if it has broken down there? 

PROFESSOR KAPLAN: JI have data on it. 
Whether it's reliable. _or,not =-.1. frankly _am,very dis- 
trustful of all data in the heroin area. I mean marijuana 
users.tend. to. be. willing, to talk. .deroin users tend 
not.to be willing, tortalk, .at.leaststo the kinds or 
people I know are sent to talk to them. In any event, 
most people on the scene place the epidemic of heroin 
use, the new epidemic -- there was an increase certainly 
-~ but around the time of.operation intercept what 
happened is the marijuana supply suddenly dried up in 


New York, at the same time, just by coincidence, there 
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happened to be a sizeable amount of heroin and heroin 
was cut much more than it usually is and sold in the 
high schools. And what happened very simply was a 
very sizeable increase in heroin use, not documented 
statistically because we can't prove it. It still 
looks to me from examining the death from overdose 
figures, at least 2/3 of the death from overdose are 
still black or Puerto Rican. But nonetheless, a sizeable 
increase in heroin use. There have been increases 
all over. My guess is that this is leveling off now 
for two reasons: One is a lot of people have seen 
heroin use and they don't like what they see. Heroin 
is not a good advertisement for the user, at least in 


the middle class areas. And two, is you are beginning 


to find a sizeable number of people moving from heroin 
to methadone in the United States. 

PROFESSOR RYAN? The ouher “question. Ff 
have relates to a remark made by Mr. Ackroyd dealing 
with various levels of trafficking. Now the impression 
I have from people who give me information who are 
not very numerous, 1s that ini this country at least 
until recently the traffic in marijuana was largely 
an unorganized operation by a large number of small 
entrepreneur, but that heroin traffic was highly 
organized. I would like to know whether first of all 
that is the situation today and whether there isn't 
a change and also what is the situation in the United 
States with regard to these drugs? 


THE CHAIRMAN: I'm wondering -- I think 
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we should probably adjourn for lunch and resume at that 
point, 1f we can at 200W\Tt is now cabout L225, Ter 
wevare serving lunch int roont 402 ; 
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---Upon resuming at 2:00 p.m. 

THE CHAIRMAN: All right, we will resume 
now. I would just like to say a few words about the 
way we see the rest of the day. I propose that we go 
until 5:00 and then we take a break at 3:30. At 5:00 
the Commissioners will have a short meeting together 
to just take a stock of where we are at. We have a 
regular meeting in addition to a special meeting of 
this kind and it will probably take an hour or so, an 
hour and a half, but everyone is welcome to go to our 
Suite, the suite that we just left, at the conclusion 
of the meeting and we've reserved a table for dinner 
on the top floor tonight for those of our guests 
who are able to remain with us and we hope as many as 
possible can remain and others who have to leave can 
leave when it is convenient, but we hope that they 
will give us the pleasure of their company as long as 
possible in our suite. 

I thought this afternoon -- we had this 
morning what I characterized as a pell-meil, not major- 
atively but I think it was Nelson's naval tactic and 
it does give you a sense of whet you are up against 
and what various points of view are and it breaks up the 
ground. And I thought this afternoon in order to 
maximize the benefit to us, the Commission, of the 
presence of so much valuable experiance and judgment 
that we might try to move and proceed a little more 
systematically and give each of our guests a slightly 
more extended opportunity to express his general per- 


spective and advice with reference to some of the 
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issues that we have to grapple with having regard to 
the distinction that should be made between the drugs 
ana such matters as the possessional offence, civil 
commitment. In other words, what would you do? What 
would you advise? What should we do? What kind of a 
policy should be developed here? So I thought I would 
just call on our guests and each one can respond to 
the extent that they wish to other previous speakers 
and then probably before the end of the afternoon we 
will have further opportunity for general discussion. 
if ,chat is satisfactory I: should ask inh 
the sense of the meeting if that is a satisfactory 
Suggestion for all present? 
I read this in an affirmative sense so 
I will call on Professor Schwartz. Would you like to 
start off and express your views? 

PROFESSOR SCHWARTZ: Well, I have no 
sort of comprehensive position on this. I. was making 
notes during part of the programme I heard this morning 
and this 1s as good an opportunity to respond to some 
of those things I heard as any. The question I heard 
debated was: the utility).of. the criminal Law. in, control 
of non-medical use and it's obviously not going to be 
possible to differentiate the utility. for each of, the 
drugs involved and I recognize and acknowledge at once 
the answer would be difference for each of these drugs. 
And I am going to talk, therefore, mostly about mari- 
jUuana. And I want.to address myself fo three topics: 
One is the deterent efficacy of the criminal law in 


this connection. Another is the educational virtues of 
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i the criminal law and laternative ways of education on 
2 this subject. And third is conservation of law enforce- 
3 ment resources. 
4 Now, I heard a good deal that suggested 
§ the criminal law was not a deterent to the use and 
6 GIStELIDUtCION Of Marijuana.” °F em skeptical of thats” Ff 
7 think that the criminal law is always a marginal deter- 
8 ent. That is to say, there are some people who can be 
9 frightened out of various forms of misbehaviour. There 


= 


are some other people who are attracted by the fact 
that there is a threat associated with the misbehaviour. 
And then there is a considerable group, I think of as 
on the edge, influenceable, and I suspect in this jroup 
a sanction of some sort against the use of marijuana is 
a marginal factor. I am not saying anything more than 
that -- than this, that you cannot dismiss deterents 
even in the field of marijuana. 

Of course much more important aspect of 
lt 16° the cost. “You can’ Maintain a deterent, but the 
real focus of the inquiry is, what does it cost to 
Newnrainy tc? I ean not just fiscally, but Ssociaiiy. 
You cannot, which many people have observed, indict 
a whole community, and I’ think’ as an- the +case’ of 
prohibition, so in the case of the marijuana culture 
at least, you are faced with that undertaking and it 
je clear to me as ibe, Tl think;y trom che reporc, fiat 
the cose of maintaining any marginal deterent against 
the use of marijuana, even assuming that its use should 
be discouraged, is impossible to bear. 


t do think that a much more restricted 
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penal sanction directed against trafficking, and I would 
define trafficking very narrowly, is a possibility. And 
I think it has some merits. We don't quite know yet 
whether marijuana is -- ought to be discouraged, but on 
the other hand in matters like this I think tha status 
quo cannot be disturbed until the case is fairly clear; 
and therefore I think that some kind of community re- 
straint 1s indicated here. You have got it; you ought 
to temper: it; you. ought toiget. ridtof.as) muchvas 
possible of the disadvantages of the criminal sanction 
system. And yet I would retain, as I say, some effort 
to'stamp out this as away of making a living. 

And when I say I would try to deter 
trafficking, I'm not talking about these transfers on 
a small scale that are typical of the user population; 

I mean large scale, I mean substantial transfers, 
transfers from which you could assume or infer that 

this was the livelihood of the person or that this tran- 
saction represented a wholesale transfer. 

The furthest I would go in relation to 
smaller scale transfers and the interest of law enforce- 
ment in developing leads against wholesalers would be 
to play with the burden of proof, and I am very shaky 
about this, but I would perhaps associate with a 
transfer of more than a minimal amount, some kind of 
a presumption, that this was a commercial transfer and 
I would allow the transferor an opportunity to prove 
himself out of that situation. This would lay the basis 
for arrests, but of a very much smaller number of people 


I mean the arrestable population would be very much 


‘ iw 
is 
He rade ae 


- a 
| aks i. 0 ae vir i y@red Bateothal af jane ic 
oe en Set wea aa. Re cits 


tpptie ease yea % anes ible, soy, tA. .oredeye., 
A LMES &. ‘pitiiem do.vew ® am saciid +0 ci oF 


| snub! 02 vad Bivow 2 yow X nodw, ban ry] 4] 
> wes Arshenest ‘saad .tveds, phlvies so, in’ & yoda gt 2at4 nn 4 : 
: a Vee) ON ane an 
‘ioidepwany naem ett as ieoigys ots 2243, Olaqe dine 6 ge ee 
(Stolen, perinetadee neem I , oiudia spust nsom 1 al 7 
| sede teat =o Siitiees Blweo doy doit moth eusiensis fies 7 
w ‘text. eins stadt 26 -a6eted eda Po Soctllevil ad2 amw aid? lat 1 
/tetenatt elaselodw s betheaaetqex polzose | oF . 4 
| oy sottsdea af op) hivew T sasdisiut att lo: a 
; -S970%ts Wel Yo taaneIhh edt has eisteness sles tat Cnc | tw 
ad Bisow are lagsd Odw, tenteps sisal pniqosovel ni ' 309m |ss ae 
(Mane: vsey ina, i Sas supa 26. asbued: edz Atiw Vala oF rx 4 
A ti edeioeage aqedusg bli F aud ,eids suods . as oe 
to Bord Beng tangs, “tact & asniz 0m 9 mkt arial les q 
: oy , (a 


fans sone SpiSsenan & #6W ota oa? {sottquweesy 5s \ ag. 


Ss , 5 ~ (a 


avatg. od ¢2hau2 sedao. as ‘oxetens i S17. waite bivow to oie ? | 
Jattot ods, vei Blyae abe “ oiidans tnd, Yo 20 Iisemid i <a 


¥ 


figoag 40 yacimst igor 4 to Bahia AIRES: 103, © ey 
| _ ope: yeoved bitow nog +6 iprha heen T ie iy 


ee 


“B7PROUSE 
"REPORTING SERVICES ep 
smaller than under prevailing laws. 

That is as much as I want to say about 
the deterent programme. 

Now as to education: I had expressed to 
Mr. Moore at the luncheon interval my fears about 
mounting a big educational prodramme on marijuana. And 
when I think of that I think of a parallel question 
that was subm itted to me a year or so ago in relation 
to homosexuality in the United States. A group of 
liberal judges were considering a joint condemnation 
of laws that prevail in many states, making consentual 
sodomy a felony and they coupled their recommendation 
with a proposal that there be mounted an educational 
programme, a treatment programme and I wrote, really rather 
hotly, to the judges and I said "For God's sake, the 
criminal programme would be more humane that the educa- 
tional and treatment programme that you contemplate and 
the real thing is to get off their backs; let them, 
the people ---" (laughter) 

And that is what I would certainly wish 
to avoid if you do mount an educational programme. It, 
of course, can't be a preachy programme and if you 
are thinking of a programme on the dangers, the risks, 
you have to think about who is going to do this 
education and it will probably be 95% by people who 
have never had any real contact with the drugs in 
question and it will be a tisk, tisk sort of education. 
I would really be rather quite dubious about it and 
I wouldn't know how you could do it truthfully. 


And on the other hand, you know, there 
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is to be something said..about the criminal. law.as an 
educator.. I don tt like to.see it. used,too soften, in 
this way but if I may digress for a moment, I am very 
much reminded of a case which we always use in the 
United States as exemplary of how you deal with sub- 
cultures and it, is a Canadian case, so it. may be famili 
to many of you; it is Regina against (Machaquanomi) 

and I always congratulated myself on learning how to pro 
nounce 12t., .But that ne case of the Indians up 
north stationed outside their own encampment to guard 
against wendigos who were spirits in human form capable 
of devouring them and inclined to devour people and 
these people, these Indians had stationed pairs of 
guards at the four corners of the encampment and sure 
enough there was a wendigo running through the woods 
and one of them shot him to deathand it turned out to 
be his father-in-law, I believe. But that was not 
inconsistent with it being a wendigo. Wendigos were 
very clever that way. 

Then he was arrested and prosecuted for 
murder. And, you know, it should have been a good self- 
defence case or superior orders case or something, but 
they put the case to the jury and said "Is this man 
insant?" "No, he's. not. insane." "Did. he. make.a mistake 
that was reasonable?" "Certainly he did not." . They 
went through all of the Anglo-American law and con- 
victed the man of manslaughter and sent him away. 

The alternative was, of course, to send 
missionaries up there but that was a long, slow process 


and expensive. And here you could very quickly, you 
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know, and very dramatically explain -- not explain, but 
celebrate to the Indians the nonexistence of the wendigo 
Now I do think to maintain some kind of a criminal 
sanction in this area is a form of education and I 

would be prepared to tolerate it when it took the form 
of penal repression, of making your living by distribu- 
elon Of this drug?’ P*tend to Fustrry “sich controls 
which are paradoxical, because they in effect say that 
yourdan. buy itif youcdn find a ‘sourde of "Supp Py, “but 
ie Shea Opie “to bea source Of sipply -f@tend *tottry 

to demoralize such a discrimination by saying that our 
societies have always regulated economic activities 

and I am viewing this as simply one of the forbidden 
ways of earning one's living. We are trying to redirect 
energies into more productive channels. If that helps 
anybody you are entirely welcome to it. 

Now I go on then to the last heading 
which I felt moved to make any other observation and 
that's conservation of law enforcement resources in 
this area. This is essentially a strong argument for 
decriminalizing marijuana fields to the maximum extent 
consistent with maintaining this concaded control of 
economic activity. Conservation of law enforcement 
resources if first of all a question of their allocation 
We started to talk about® that this morning. “1 don’t 
know how many people you would free for the real problem 
of*securitytin thercommunityeiteyou could* transfer your 
marijuana and other drug squads to patrolling for robber 
But there would be some increase, it seems to me, and 


it may very well be that the dispersion of law enforce- 
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ment resources among drug control ont.he one hand and 
violence on the other is such as to have a net increase 
in Violence. ~-It*may-be “that -if we *cowld “switch ‘over 
and we would have more effective control of those real 
insecurities that bother the community. So it -is re- 
allocation of the resources. 

Another aspect of conservation of law 
enforcement resources that strikes me is you preserve 
respect for these forces. That is, you keep them out 
of the kind of nasty enforcement practices that are 
unavoidable when you are trying to incriminate drug 
users, particularly. So there is a gain there. 

I th ink perhaps I will stop with that. 
Maybe I will be moved to additional comments when my 
colleagues speak. 

THE CHAIRMAN: Thank you very much. 

Professor Quinney? 

PROFESSOR QUINNEY: I had a number of 
points I wanted to make and sometimes repeating what I 
said this morning, and maybe they all fit together. 

I have a difficulty dealing with the 
criminal law as a way of bettering society. Intellect- 
uals talk about the hard-hat approach to law and order, 
but it is more a reading law and I don't think we need 
hard-hats because we are also fostering a law and order 
approach. Our problems are to be solved by controlling 
man. It is a repressive approach. So as-I say, I have 
some difficulty in trying to make proposals that use 
the law as an attempt to bring about solution to 


problems. 
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Also on the matter of being forced to 
suggest something that is practical: What is practical 
See, Matter. of definitions.) Tt is. a matter of what 
reality you are dealing in, I think. And what may be 
impractical now talking here may actually be -- what 
may be impractical may be the most practical thing 
in terms of eliminating a problem and finding a 
solution. So what I suggest on the one hand may seem 
to be impractical; I think on the other hand given a 
ditterent. conception. of realityodti is» practical, 

We were asked this morning to consider 
the harm and maybe in changing the criminal law we 
should consider what is harm to the user on the one 
hand and, on the other hand, what harm to society? And 
I think it is difficult to repeal changes in some way 
criminal law on the basis of this mandate because who 
is to determine what is a harm to an individual? You 
know, maybe here we are harming ourselves and we should 
be outlawed by being here. Maybe eating food, and that 
appears more so all the time, is harmful to us. So who 
is to step in and decide what is harmful for us? Again 
I think it is a matter of definition and I certainly 
have great doubt about people who would define what is 
individually harmful for us. Because I think they 
are trying to protect certain interests in a particular 
type of society that benefits them rather than others. 

As far as what is harm to society, again, 
who is to determine what is a social harm? I don't 
think» thiswis, you,know;ugivenie This)as,aagmatters 


again, of someone's conception of what is harm to a 
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society. It may be harmful to their image of what is 

a good society but it may not be harmful to some others 
image of what is a good society. 

As far as your own problem of what to 
do with the law, I talked about liberalizing the law, 
in fact eliminating the law on marijuana, and certainly 
on heroin. I think they are of the same process on a 
general level. I can't get excited about making a 
distinction between the two. I don't say this because 
iebhibkyerigs are, you, know, a cool thing to do. 

I personally don't like them and, you know, would rather 
have a better life on the basis of something other than 
drugs. I think maybe as far as perpetuating the type 
of society we have that also destroys in its own ways 
would be to even make stricter laws, you know, go 

ahead and make more laws on marijuana and on heroin 
because this is a good way, I think, to perpetuate the 
drug addiction problem and I th ink one way to keep an 
underclass down is to keep them drugged out of their 
heads. If they were to become political beings, 
interested in changing the society where it would be 
not necessary to use drugs, this would be dangerous to 
the power structure. 

DR. LEHMANN: I'm sorry, I didn't follow 
that argument. Could you do it again? 

PROFESSOR QUINNEY: That I think by 
legalizing -- or that by making drugs illegal you are 
actually proposing a solution that perpetuates the proble 
and if we want to perpetuate the problem, and I think man 


people would, because it actually keeps a large portion 
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of the population that could become politically active, 
trying to change their own lives, creating a different 
type of society so that they wouldn't have to use drugs, 
this would be dangerous to current politics, to current 
social and economic arrangement. So maybe what is 
practical for those who hold power and what that kind 

of society is to make drugs illegal and to maintain a 
large segment of the population as drug addicts because 
then they wouldn't be in a position to change their 

own lives. 

DR. LEHMANN: The argument is that re- 
strictive legislation has the same effect as drug 
trafficking would have, pushing? 

PROFESSOR QUINNEY: Yes. 

DR. LEHMANN: By maintaining the drug 
community. 

PROFESSOR QUINNEY: Yes, and I think our 
programmes perpetuate drug addiction. We're all in the 
drug addiction business because of the economic thing, 
programmes we propose, hospitalization programmes, law 
enforcement. And it becomes such a big business that 
I think it is advantageous to all of us to keep drug 
addioetwzen .arounds-~ I don't: think thisis Just being 
facetious. I think if we were to get rid of drug 
addiction we would get rid of a large source -- a large 
economic source. We would also have a large unemploymen 
not only among ourselves but certainly among those we ca 
keep drugged. And if we are talking about changing the 
drug laws we are really dealing with some big issues 


which are practical issues, you know? It's like what 
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kind of a world are we going to live in and that's 
SSPERELEVUPrAChical eho ing. 

THE -CHATRMAN:-.lfm not; sure;l,follow,your 
liane of reasoning, Mr. Quinney. You say that. the presen 
approach to the criminal law, the present repressive 
approach probably maintains but it doesn't increase 
drug use and that this may be in the interest of those 
who favour the status quo since it reduces the political 
activism if you want, of people who might otherwise be 
critical of the system. 

But what is the assumption or what 
assumption are you making, what alternative assumption 
are you making concerning elimination or reduction of 
drug use, are you implying that there is some way drug 
use could be reduced, if not eliminated, by a different 
legislative policy? 

PROFESSOR QUINNEY: Nothing we could do, 
no solution we could propose I don't think. 

THE CHAIRMAN: Are you suggesting that a 
liberalization would lead to less drug use? 

PROFESSOR QUINNEY: Yes, I think so. 

THE CHAIRMAN: How is that? . How do you 
see that? 

PROFESSOR QUINNEY: Either less or it 
wouldn't make any difference. But I think with further 
legislation you create, for example, an organized drug 
supply where it is advantageous for organized crime or 
whoever is supplying the drugs to continually hook 
people, particularly on heroin, to maintain their busi- 


ness. You also increase the vested interest of all of 
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us in law enforcement, teaching criminal law, sociology, 

working with drug row, drug rehabilitation programmes, 
Cynenon, hospitals and others to continually rehabili- 
tating people that will come back at a 90% rate, 50% 
rate or what have you. 

I only think of a change in society that 
would have very little to do with the law. We would 
have the kind of life where people wouldn't need drugs 
or if they want drugs that's all right. But my assump- 
tion is if one can live a life without drugs, where drug 
is not the most rational way of finding meaning in life, 
that’s the best kind of society and I am afraid our 
cruntnad Law in’ our’ kind of Society which 1s a part of 
this criminal law -- I don't think the two can be seen 
separately, to create a kind of life where drug use 1s 
qurse a rational thing” and then to’ contro. It, you Know, 
iewet really providing a solution.” Youwrare’ Just 
enhancing the problem. 

So that = another point” L went co nheke:. 
In talking about what is practical we are suggesting 
solutions that are part of the problem to begin with, 
that drug addiction cannot be solved or effectively 
controlled as long ‘as the solutions support’ the values 
in structural changes that produce drug addiction in 
the first place and only if we are willing to face a 
kind Of ‘Society, argue for structural changes which 
hae wery Wittle to do with drudge, “you Know, it: takes 1¢ 
beyond to many other things and only then will we not 
have drug addiction. But I'm not sure we are willing 
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THE CHAIRMAN: What kind of liberaliza- 


tion would you contemplate, what kind of changes in the 


law specifically? 


PROFESSOR QUINNEY: Well, as I say, I donft 


think the law has much to do with it. Just elimination. 


THE CHAIRMAN: Just in different hands. 


PROFESSOR QUINNEY: Yes. What I see as the 


kind of movement is towards more decentralization. Let 


communities take care of their own problems rather 


than a federal law -- this is the point: Rather than 


a federal law, 


a federal commission which decides to 


impose monolithically its solutions, let each province, 


or even further, 


let each community decide what its 


problems are so that people have some control over their 


lives that they can define what is the problem, 


let them 


define their own solutions. I'm not sure what role the 


state really can make for the world or people better. 


It's only an oppressive situation. 


DR. LEHMANN: Can the community do it? 


PROFESSOR QUINNEY: I think the community 


has to do it. 


oppressive? 


DR. LEHMANN: Why would it be less 


Why would city hall be less oppressive 


than the federal government? 


local vigila 
cipating in 
opportunity 
rather than 


is good for 


PROFESSOR QUINNEY: I know the problem, 


ntes and so forth. You are at least parti- 


these decisions or you may have a greater 


to participate in what you define as a problem 


a few people around the table defining what 


the people, 


for millions of people across 
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MR. STEIN: In terms of the world as it 
is or the world as it might be, what does this mean in 
LIjilg in your estimation? In .termes of the world. as’ it 
1s, cities as they are, people as they are, what is 
the community involvement that you are saying? 

PROFESSOR QUINNEY: It means, one, I 
think we are out of a job here because I think the problems 
are beyond this kind of discussion and I think we can 
only, I think, exasperate or increase the problems. I 
think we can further the solution by doing nothing as 
intellectuals, around here...I.think it.is.sort. of a 
movement towards communities defining what they regard 
as the problem so that man himself can be different. 

We base our solutions of w-at we think is the nature 

of man and the only man we know is the one who is a 
product of this kind of society that makes drug addictio 
appealing and for us it makes control an appealing 
solution. 

MR. STEIN: In other words, what you 
are suggesting is, tomorrow, if you could, eliminate 
all forms of any kind of state intervention in the area 
of drugs, law,,.education, help of any sort? 

PROFESSOR. QUINNEY: Yes. 

MR. STEIN: What about street clinics? 
Should anyone be concerned with setting those up? 

PROFESSOR QUINNEY: The state should be 
maybe a revenue collecting agency providing for certain 
instrumental things like maybe the traffic and garbage 


and as far as ones moral life, let the community deter- 
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mine what it wants and to draw on money, I don't mean to 
get into a Nixon revenue sharing type of thing because 
that is a quite different thing. I have worked with the 
New York State Narcotic -- New York State Narcotic 
Addiction Control Commission for a year on a project on 
the lower east side and it was the purpose for determining 
what the public eonaepenen of drug addiction was or what|the 
problem was. And of course we found many different 
sub-communities on the lower east side. There was no 

one reality of what drug use was or what the problem 

was. And the state's programme was ineffective because 

it was imposing its order on a diversity of communities. 
It had its own education programme which was the form of 
indoctrination according to what it believes true which 
meant nothing to the communities so the methods or 
programmes were ineffective in the communities. Accord- 
ing to my values I was pleased in effect -- it would be 

a danger I think to be effective. 

Each community had an idea what its 
problem was and it had its own institutions and if it 
had its own resources providing the money from other 
things like the creation of this commission I think it 
can better handle it. I think we are hung up on trying 
tO "Find a menolithic *poLlircy “to impose on the rest of 
the world. 

MR. STEIN: When you're talking about 
communities, even though the realities, as I understand 
it most of us live in urban centers in North America. 
I'm not talking about communes. What do you mean by 


community? What are they, are they neighbourhoods? 
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PROFESSOR QUINNEY? ‘Obviously I'm not 
going to create the communities, I'm going to let people 
define their own boundaries to what is a community, and 
definition of what their communities are and have 
created their institution, though various agencies have 
come in to try and impose their order on these communi- 
ties. From the lower east side we had about 100 different 
agencies, city and state, federal agencies doing very 
little. Their main thing, they were into collecting 
government money, namely aid, O.E.A. mohey and this 
is pretty well what they were about rather than helping 
people in the community. The community had very little 
control what was happening to them. But as a result 
the programmes were ineffective and they weren't dangerous 
anyway but they were using money that the people in the 
community could be using to handle what they regarded 
their own problems. And I think only then --- 

PROFESSOR BERTRAND: What do you do when 
you take away from those communities or when some of 
the communities turn to the central government for the 
solution of the problem? 

PROFESSOR QUINNEY: All vight, that's all 
right, then that's using the central government if 
there is going to be a central government. I think we 
are hung up and there has to be a central national 
government, but I think the trend is another way away 
from ihe nations stacey 

PROFESSOR BERTRAND: You mean in the 
United States? 


PROFESSOR QUINNEY: In the world. Once w 
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go through nationalism in various countries. 

MR. EDWARDS: How do you solve the 
question of inflicting the demands on the different 
sources you wish to communities to fulfill their cer- 
tain objectives? 

PROFESSOR QUINNEY: What about the --- 

MR. EDWARDS: How does one resolve the 
conflice of interest newly arised by the resources 
supplied by community B in access of those which are 
available in regard to in need of communities B, C, D, 

E and F and so on? 

PROFESSOR QUINNEY: I don't know the econ 
but if you are talking about, you know, economic re- 
sources, I'm assuming there is enough to go around. 

Some communities may need very little. 

MR. EDWARDS: Let's assume that as in the 
reality of the situation there are only enough resources 
to fulfill everyones' needs and there becomes then the 
matter of priorities. Who determines and upon what 
criterion? 

PROFESSOR QUINNEY: The people determine 
what they need and then there is a central government -- 
I assume it is still elected representatives at that 
level who would then allocate according to the needs. 
But I don't want»torgostoorfamunto thiss’> lemeany, you 
know, I'm not going to work out my plan to impose upon 
the world either. 

MR. EDWARDS: You can't escape having 
sought to advocate a particular philosophy, you have see 


some of the implications that arise in substituting 
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the different model. 

PROFESSOR QUINNEY: Yes. Well, I just se 
that we've done such dangerous things and so many 
destructive things are happening given policies made 
out by normal men using rational schemes that I am not 
afraid to suggest, you know, other possibilities without 
having the outlines determined. Because whenever you 
start something you don't know what it's going to be lik 

THE CHAIRMAN: But apart from this 
approach of the centralization of the position process 
here, I understood you would be in favour of the with- 
drawal of the criminal law in this whole area. 

PROFESSOR QUINNEY: On a federal level 
anyway. 

THE CHAIRMAN: That's the only level we 
can have criminal law in this country in any event. 

Do you have any ideas about distribution, or do you 
just allow it tec be dealt with? 

PROFESSOR QUINNEY: Distribution of what? 

THE CHAIRMAN: Of drugs, availability, 
no regulation upon the quality or upon availability? 
Just allow it to be determined by the market, those 
who come in can sell these druas without any regulations 
I'm speaking now of non-medical use of drugs. 

PROFESSOR QUINNEY: I. don't,go for free 
enterprise that much but then I guess we get into the 
matter of policy and rather than a criminalizing policy 
it is a policy of supply which people are not being 
punished. 


The problem of using Britain as an exampl 
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is that's also a policing system, when you argue, 
Twel f). sthat tsyis ten gl sarotreworkrnd. Uhel tee ieti bl 
people are being kind of sanctioned for going and gettin 
their supply and they can't get enough and they have to 
buy 1t someplace else. That's still not an open market. 

THE CHAIRMAN: Do you contemplate a 
government monopoly of supply of these drugs, heroin, 
methamphetamines, cannabis? 

PROFESSOR QUINNEY: I think to begin with 
this is a step towards getting us out of the problem 
eof drug addicticm) ives 

PROFESSOR BERTRAND: How does it follow 
from your conviction that there shouldn't be any cen- 
tralized power? 

PROFESSOR QUINNEY: Other than to provide 
some basic services that the people say they need. If 
they say they need drugs, then let the state provide it 
but don't let private entrepeneurs get in to supply the 
drugs. 

MR. STEIN: Supposing communities want 
to get into it, you know, neighbourhoods. One neigh- 
bourhood grows a better brand of grass than another, 
you get into free enterprise; what's wrong with that? 

PROFESSOR WEILER: If one community 
wants to use force and coercion to prevent individuals 
in that community from using drugs, do you have any 
principle for the neighbourhood or the community? 

PROFESSOR QUINNEY: Well, that's the righ 
of that community. it hasrthat -right. 


PROFESSOR WEILER: Why can't a person say 
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I'm a community to myself, just leave me alone. And we 
had discussion this morning about the realistic 
possibility of neighbourhood vigilante groups, for 
instance, making the sale of heroin --- 

PROFESSOR QUINNEY: If you want to be a 
community, be one, but I don't think you would be. 

PROFESSOR WEILER: Why not? 

PROFESSOR QUINNEY: Because I think maybe 
you want to be a part:of other people. And if you don’t 
Ghat. Ss all-righty 

PROFESSOR WEILER: Surely on the lower east 
Side, who are these people? Bec ause they live ina 
community that has a substantial -- almost the total 
number of the community -- people shouldn't use -- 
have they the right to say to that person you can't use 
lh oes 

PROFESSOR QUINNEY: In these communities, 
because the state made heroin use illegal, well the 
problem to the community was or is that the heroin 
addicts are supporting their habit, $300 a day habit, 
byi burglerizang wheiritriends. 

PROFESSOR KAPLAN? Don'e they burlarize 
other communities? In other words, if my community wants |to 
sell heroin for a high price to people who steal in 
other communities, why shouldn't my community do it? 

It's known in economics as (enable benefact.) Is there 
any objection to that? 

PROFESSOR QUINNEY: Well, then what you aye 
saying is that the state would -—-- 


PROFESSOR KAPLAN: Then I'm saying that 
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(inaudible) is good. 

PROFESSOR WEILER: An anarchism is not 
necessarily an answer to the problem. The problems are 
just reproduced at the community level. You still have 
exactly the same implications. 

PROFESSOR QUINNEY: In any event what you 
are “getting into. rs "the preblem of *a distribution of 
the drug rather than criminalizing people that use it 
and that's the point I want to make. 

PROFESSOR WEILER: Suppose a community 
wants to criminalize the use of it. I think there is 
more likelihood in the community itself, you're going to 
have less tolerance and less sensitivity of individual 
differences than in a federal level, for instance. 

PROFESSOR QUINNEY: Maybe so. 

PROFESSOR WEILER: The tyranny of the 
small group, I think, is much more likely to be 
deteriorating. 

PROFESSOR QUINNEY: But in any event 
what I'm saying -- well, I am certain that rather than 
penalizing drug use, just lay off of that or leave it 
to the provinces and it's not a criminal law then 

PROFESSOR WEILER: Make anyone, make the 
communities lav off penalizing drvg use and in that 
sense the law can be liberated. 

PROFESSOR QUINNEY: It's not the problem 
of drug use, it's the problem of what happens when you 
have this kind of legal system that people have to do 
other kinds of crimes in order to support the habit 


and rather than outlawing, you know, their morality. 
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Well wand aiter, thatvand- af you want to get,intovcontrol 
ef drug. users. supplying. it,,that is a different issue, 
but I was talking mainly about criminalizing drug use 
and. I. don't think it was, a centralized matter. 

I certainly question a proposal for 
further research. ..And I notice it is, in. the Interim 
report. sihate ls eavetrongsproposal.. «It wsially ie. in 
such reports. 

Again I am afraid that all that does is 
again support the drug addiction business, that policy i 
a matter of values and that research is going to do 
Lite sto. make) a policyedecision... (Eric Good) for the 
U.S. hearing and also in Albany, made a similar argument 
that you can delaldl,ofithe. sci1entLire results, but 
that's not going to, when it comes to the end, determine 
what kind of policy you are going to have because what 
is harmful is a matter of definition and so drugs are 
in the end proven to be harmful to one extent or 
another. And so are many other things that we don't 
make illegal so it's a matter of your values or what 
you like or what you don't like and I am trying to 
suggest that drug addiction is not that harmful 
socially of to ythe andividual and at ods. more of a 
private matter and I think it's dangerous as far as 
society to the extent that it keeps people down and it's 
not the best alternative to how to live a good life, but 
given certain oppressive destructive natures of 
society. it may bea. good, solution... Lm just sorry 
that people have to choose that kind of solution rather 


than another and I don't know what a commission can do 


ies, cha gO TS) Lewin 

sb osob vate Hl ads, Biase sin 3 mlapa > ‘aie om 

L yoklog. 2eds,,azeathud dodtolbhe push edd svoqque alape 
on ot patop ah dosesens tart bas. aouley o teen 5 

eit x02 (beqo 312%) .Woleiosh yoilog's, alsm ot eltsit 

{ tnempis selicia » ebam synedtéA at cele bag vubzeed 3.0 
tyd Atiuawy 222tsaat08 oft 20,69 Jen. uae voy, ted 

; ait dae , 408 or O% semoo, Ji vortw yor onttn You @' ted? 
Jedw eensosd svat o¢ palop ein soy yatfog Fo Galt Jed 

| 9hé apwsb of bas ooltintieh to 1atjem 6 et futwred ed 
1) Jasdue eno of tutmred sd of aevorg base eft at 
1‘nob ow sen? epatds weddo yoam sexs oF bak , tertsone 
tedw 32o agulev tuoy to tartan 5.2'3i o8 Lepellét exam 
od peiyrd me T das edif ¢'aob vay telw to eAil thoy 


hvuret Jedd tor 'éi cokioibbs puxh tedd, daeppue 


as tel as auoxepasb’s'tt Agidd 1 bas s9tsam eteviag 
ett rte wok alqoeg uqeow si add dnesxe edt oF yieisoe 


Sud.,ettl boop s evil of wed of ov itemize, ie tasd eds Jon 


yxtoR Pave md, ay boop # ad yeu tt Ate tone 
| tarat mertuioe 20, binkt Feet sat inal avec efgooq sacs 
eb mig qoiea.témo a redtons acts 


wy - 
i ny 


7? a : ; 


6 to etomt ei. tt bas, [eubivibal eid of x6 ylis boos 


tO sexvdan evitditomsb eviassnqqo ntiedse> Gevip’ 


™ 


— 


c; - 
1 - ai 
i 7 - : a ' 
- ‘s 7 


~ 
” 


> 


~ a 


- 


SR a 8.5 & 


‘BSPROUSE 
“REPORTING SERVICES 


- 113 - 
to buy that kind of solution to make drug addiction 
less appealing by knowing it's not controlled. 

The same way with education programmes. 
I think again they tend to be a matter of definition 
of imposing an order and do not consider the community 
needs. So I end with certain reservations, on using 
the law as a form of policy, I'm saying that we are 
hung up on the rule of law, we make everything good by 
passing a law with regard to it rather than facing 
other vssues. » I ‘find that “any solution ‘carinot be 
successful or any kind of control cannot be successful 
as long as it is part of the values and structural 
arrangements that produced the problem to begin with. 

THE CHAIRMAN: Why should the state 
assume responsibility for satisfying this demand? Why 
not leave it to the market, free enterprise? What's 
your hang up about free enterprise? To be fairly 
consistent why should the state take it on itself? 

PROFESSOR QUINNEY: It is inequitable 
in that those who need drugs wouldn't be able to get 
it because of the money. Further, they would have to 
engage in illegal’ —- 

THE CHAIRMAN: Why should this demand be 
placed on a higher level than other consumer demands? 
It's a luxury, a form of indulgence, why Should the 
state make it more accessible and on more easier terms? 
tT don't follow it.” What is so special about ‘this demand; 
Why shouldn't the state go into the tobacco business? 
Why shouldn't the state go into -- into the T.V. busines 


and make sure there are more people that can affort it? 
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PROFESSOR QUINNEY: I suppose because of 
the problems it creates that the state does not somehow 
help this demand in creating other kinds of crimes. You 
know, ultimately it would be good that society could 
change so that there would be no demand and I think a 
step in that direction --- I'm not sure, you know, you 
caught me there because on the one hand I argue you 
satisfy this demand and it's actually answering the probllem 
that's kind of keeping people being an addict but I don' 
think you're going to get them off of addiction by tryin 
to control them by making them criminals or by trying 
to rehabilitate them. I am really pessimistic on what 
Vous. can do. 

DR. LEHMANN: Are you pessimistic because 
you are kind of turned off because society got itself 
into this and now, well, let them get out of it somehow, 
it's too late anyway, or are you pessimistic because 
you really feel quite unemotionally that the best policy 
or as good as any, is a laissez-faire policy now because 
no matter what you.can.do you. can't do any better? 

PROFESSOR QUINNEY: You see, I am not 
into a laissez-faire. That's why I still come back to 
community and the community, determining its own form 
of social welfare. In the meantime if the state can 
prevent further harm then I think, you know, it can do 
it as.a measure in between. But I.think by control and 
further legislation or even keeping the present is 
really not furthering any solution. 

DR. LEHMANN: Would you have any commital 


for anything on a federal level? 
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PROFESSOR QUINNEY: Criminal law where 
you have sanctions and you are penalizing people for 
doings things ,d,'m notysure-how.seffective it-is for one 
things (All policy.sis.a matter -ofslawiorysome lLawis 
policy. You can have it as an educative function maybe 
but I don't think you need to go around putting people 
inee prison ,or Lining etheme 

You see, admittedly I have a certain 
conception of what man can be, that man is basically good 
rather than evil. 

DR. LEHMANN: But man may have deterior- 
ated because of social ills. Something has to be done 
in the meantime. 

PROFESSOR QUINNEY: That's what I'm 
assuming because of our institution. 

DR. LEHMANN: Yes, but still something 
has to be done about it. You feel it will iron itself 
out if you just kind of let the community deal with 
it somehow. 

PROFESSOR QUINNEY: I would be willing to 
bet on that then further control. Because I see what 
the law does. I mean the law was somehow this consensus 
devised that all the people wanted it. I see it rather 
as being the last resort to maintain the advantage of 
certain groups in society for their interest and in 
the process they destroy other people. 

MR. EDWARDS: Do you have any views 
about! thesavailabilityeof: criminal) sanctions,1n, re- 
lation to injuries, physical injuries, to, the person 


when there are no property considerations whatsoever, 
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Simply the integrity of the human person as such? 

PROFESSOR QUINNEY: Well, I think you kno 
the most personal crimes the law -- well, this is 
debatable, does the law deter personal crimes or not, 
because they are personal, and one is going to murder 
his wife if he has to or not depending on what the state 
says’he should do or should*not do. 

THE CHAIRMAN: Yes? 

PROFESSOR BERTRAND: How do you see 
yourself as a sociologist when you compare your posi- 
tion, say, in relation to the criminal law to that of 
the crime who really sees the criminal law as a valid 
social representation? How do you deal with that? 

PROFESSOR QUINNEY: That's nice. I'm not 
an intellectual on sociology but most, of the social 
theory we have developed a hundred years ago or more as a 
reaction to the French revolutions, the revolutions of 
1848 and so forth in Europe where theorists were dis- 
turbed with the disorder and I would argue disorder 
that was occurring because of just grievances, things 
that had their place -- to overthrow monarchy, oppressive 
societies, what have you, and that social theory was a 
conservative reaction to justify law and order and I 
think we are still into that*tradition, be it legal 
philosophy and sociology and psychology or what have 
you. 

PROFESSOR BERTRAND: If you had lived 
in 1971 you wouldn't say that the legal (inaudible) 
valid social representation. Do I hear you correctly? 


PROFESSOR QUINNEY: That (Durkind) would 
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note say? 

PROFESSOR BERTRAND: If you were(Durkind) |, 
and if you --- 

PROFESSOR QUINNEY: I would do the same 
thing that most social theorists are doing today, 
arguing ~--“opting for “order with their definition cf 
what is good social order and that's pretty much the 
status quo because order is better than disorder. It's 
opting for social order rather than individual freedom. 

And what I'm trying to conceive is a 
theory that allows for man's potential, allows for 
change, you know, even revolution or whatever you call 
it, but is not an ideology for the status quo and that's 
what I see the most social theory we have as theorists 
knowledge and I see it as an ideology that tends to 
maintain order, order at the expense of much destruction 
COANGLVLauiels, 

THE CHAIRMAN: Professor Rosenthal? 

PROFESSOR ROSENTHAL: I don't know where 
to begin. I think these issues are interrelated. Of 
course you talked about it in your Interim Report, the 
social responses with the legal response being only 
one. Of course, there are many types of legal response 
and not all of them are moral alternatives. 

Let me jump in. Maybe I will get (inaudible). 
Marijuana. And at least to start with let's talk about 
grass as opposed to hashish and THC. As far as I'm 
concerned, I think my choice is limited to two alter- 
natives, basically a vice model with an emphasis -- 


exclusively oriented against large scale distribution 
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as Professor Schwartz has mentioned, on the other hand, 
to use more concrete people of Professor Kaplan and the 
idea of regulation in a matter roughly similar to 
alcohol. I lean,.--i£ I were, in the States and if I 
were in California, I would certainly lean towards 
Professor Kaplan's view with a couple of qualifications. 
I don't know enough about the Canadian situation to 
speak with any more confidence because I don't know 
enough about your use and distribution problems, your 
social problems that are related to this and your 
social problems. 

1, do vlean, Ac said, 16. L were in the 
States, particularly California, I'd lean towards the 
regulation view and I don't feel absolutely sure and 
a couple of my reservations are these: First of all, 
I would want to see some very detailed alternative 
regulatory schemes because I think the details of regu- 
lation can affect in marginal cases at least, your 
cost-benefit judgment. I think -- more than I think -- 
I feel quite strongly that you have to include in 
deciding whether you are going to go to a regulatory 
alternative what the attitude of the majority of the 
people towards what you are doing, whether you want to 
Call this politics of not lL don tiuknow. tL don’t know 
whether you call it morals or not. Certain sociologists, 
and I'm thinking particularly of Dr. Joseph (Gustio) 
who has written extensively on outlawed prohibition in 
the United States, has put it another way. He talked 
about law having two effects, instrumental in terms of 


decreasing or having a bearing on the volume of the 
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Conguce OL laws to urerect- rt against, but also symbolic 
and symbolic may be another way of saying morals. It 
may be the kind of thing where if you -- even if you 
could pass a certain ma it might upset so many people 
and make them feel so insecure -- conceivably -- I'm 
not saying this would be the case for marijuana but 
it's something to be considered. It goes into your 
balance. ens 

The alternative to that would be a model 
much like Professor Schwartz's and much like, in fact 
stolen from Professor Kaplan's suggestion for vice 
model originally from California and then modified 
in your book. And basically we go somewhat 
like this: First of all there would be a certain 
quantity of possession that would not be a crime. John, 
if you want to throw anything in, you know, you can 
jump in at any time. That would not be a crime. r 
Chin you at one time suggested (8 ounces) given to 
traffic offences in California. That would depend on 
your trafficking patterns and your use patterns. 

Now basically even in California I guess 
8 ounces is a lot, but the idea is we are not only ex- 
empting use -- at least in ee States the fact of the 
market is that you have small scale non-commercial and 
sometimes small commercial distribution among users 
just as you make your own wine during prohibition or 
even now and you maybe sell a Little. In verrect;, to 
just make a distinction between possession for personal tse 
and various types of distribution is unrealistic in 


terms of the realities of the use patterns. I think 
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you wouldn't be accomplishing very much. I think what 
you have to do is go one way or the other; that you 
either have to decide that there is going to be some 
sanction for small activities whether it's only personal 
WSe,orn Whether it 1s smell. distribution giving. a.joint, 
giving a lid, or maybe even selling a lid, maybe at 
NO speotit,.maybs for a little profit. I think basically 
you have to decide that you are going to -- even though 
logically you can distinguish between the distributor 
and the user, in fact so many users engage in some 
type of distribution that to have a realistic effect 
you have to exempt at least some of these small 
distributions. The most sensible way you can do it with 
marijuana I think is in terms of quantity of possession. 
Below certain amounts, no effects. As I said, this is 
not a distinction entirely between use and distribution, 
it's the small retail consumer end of it whether it is uge 
or whether it's small distribution. It's both. 
Accompanying that, would be. a larger -- 
excuse me -- a more severe offence, or perhaps a number 
of offences for sale -- sales and exchanges. Now, 
leaving out gifts. You might want to divide that into 
degrees. First of all, even on your sales you might 
exempt very small sales like sales of less than 1 ounce 
er sales of less than 1/2 ounce, given our, trafficking 
patternsvon the theory sthatsthis tss.the kind of retail 
thing you don't want to get indirectly. You would then 
have the basic offence of a sale and perhaps an aggre- 
vated offence based on more quantities. Quantities 


are not perfect. There are a lot of objections to them. 
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To some extent as you know dealers can control the 
quantities they possess or that they have and deal 

with just below the minimum. But as one of the Wooten 
Commissioners in Britain said "That's just fine, the 
more difficult you make it the better I like it." 

And this is rough. A quantity is very rough but I 
think as far as this goes, it's right, you might have 
two different offences and you might exempt small 

sales in the 1/2 ounce - 1 ounce range and then to 
degrees on top. I think you probably should have a dis- 
tribution to minors offence and that's distribution as 
close to sale or exchange because your interest here in 
terms of control is making sure minors don't get it. 

To what extent it is successful is another question. 

Now the idea behind this is not to 
eliminate the use of marijuana or whether that is 
desirable or not. The idea behind it is basically, 
in my judgment, the most you can do is control and the 
question is levels of control. I think these two 
devices, vice model and the regulatory devices are 
different ways of handling that. I don't think going 
beyond the vice model, punishing possession, punishing 
gifts, I think by*doing this you increase certain social 
cost we would like to get rid of, at least I want to get 
rid of.° Now’this is*a balancing,’ it"s not; perfect, 
in fact you are compromising and one of the things you 
sometimes run into in a compromise, of course, is that 
you get nothing, you don't solve either problem. On 
the other hand, sometimes you do take the pressure off 


both problems enough to make it palatable. And some- 
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times I think civilization just means tolerable. We 
can't expect much more. 

DR. LEHMANN: We are dealing with mari- 
juana? 

PROFESSOR ROSENTHAL: Yes, that is just 
marijuana. I have questions about hashish. People have 
said that hashish could be included the same way, with 
different quantity of that hashish is so different with 
regard to potency and I recall in your discussion 
with respect to your potency power distinction, that 
it should be treated differently. I do not have a 
strong feeling on that. I'm wishy-washy both ways. 

In addition, on pot, I think I have another idea which 
I have a question about, but let me just suggest to 
you, on top of your sales offences it's possible you 
could have an aggrevated adulteration offence with a 
more serious penalty for adulteration and I think this 
would be partly educational. I'm not sure whether you 
shouldeoor yourshouddn® t). butw ET thinkede 28+ a 
possibility. I think yow dov-want to-insure-us because 
people are going to be using this, hopefully not 
everybody, that the product be rather pure. On the 
other hand the easiest way to do that would be to 
regulate it but we're not going to go that far because 
of the different balancing of costs and benefit. To 
the extent that the criminal law in this matter could 
have either a deterent or educational effect on 
adulteration advance of the substantial import, even 
if it's not used too much may have some educational 


matter on the market, I don't know. In addition if you 
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hadyit, it's \not,enough»to have it..on, the,books,. I 
think there should be a vigorous enforcement policy 
against adulteration cases. You come across them in 
enforcement probably by accident, you get a sale case, 
and it turns out the stuff is adulterated. And then 
you have the administration problems, what are you 
going to do abouty that? .«Butedwthink if:there.was-: a 
vigorous well publicized forced policy against adultera- 
tion you might pick up something with the drug using 
community in the sense that make them even more aware 
of the risks involved in this kind of activity. And 
while I said this about pot, this would even be more 
applicable to prohibitory schemes, directed against 
other drugs which I would not consider at the moment 
legalizing or regulating. 

For instance, LSD and what have you. I 
think on top of your criminal sanctions, generally, I 
think I would like to see a strong adulteration offence 
as a moral, educational, as well as a deterent thing. 

Now, on some of the other drugs --- 

DR. LEHMANN: Excuse me for a moment. 
With cannabis, if you will -- or you said it wouldn't 
make any difference to you whether cannabis would 
include hashish and THC? 

PROFESSOR ROSENTHAL: I couldn't make 
up my mind. 

DR. LEHMANN: But supposing that you 
would make up your mind that only marijuana, grass 
should be legalized? 


PROFESSOR ROSENTHAL: I'm sorry, did 
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you say legalized or the vice, the limited criminali- 
zation? 

DR. LEHMANN: Limited criminalization, 
what would you do about people who tried to extract 
THC or make hashish by concentrating? Would that 
be an offence? 

PROFESSOR ROSENTHAL: I'm sorry, I left 
out your manufacturing offences, I just forgot them. 

I think your manufacturing offences on the whole 
should be significant offences, but Ithink manufac- 
turing should be defined again like trafficking ina 
narrow way. I think extracting THC is significant. 
On the other hand, some manufacturing offences in 

the States are defined so broadly if you roll your 
own cigarettes technically you are a manufacturer. 
Particularly where the manufacturing is directed, and 
there are ways to tell this, towards commercial 
distribution, I suspect if you grow a little of your 
own grass it could be either no offence or more likely 
a minor offence. 

PROFESSOR SCHWARTZ: Could I ask a 
question at this point? Your suggestion of tiered 
offences raises for me the problem of what alternatives 
you have under Canadian law. For instance, do you have 
a misdemeanor typical of what maximum penalty? 

THE CHAIRMAN: We don't have the dis- 
tinctioning felony "misdemeanor". But we do have the 
distinction between indictable and summary conviction 
offences; they are both criminal offences but except --- 


PROFESSOR SCHWARTZ: What is the maximum 
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imprisonment entailed? 

THE CHAIRMAN: Our criminal law is all 
federal and there is no limit on the federal government' 
power to impose penalties but in practice, the 
dividing line is two years, in effect. 

DR. MOHR: ‘Six months. 

THE CHAIRMAN: Above that you go to 
federal penitentiary. Summary conviction, six months. 

MR. ACKROYD: I think the summary con- 
viction says $500 or six months or both unless other- 
wise stated. 

PROFESSOR KAPLAN: There's not maximum 
under an indictable offence? 

PROFESSOR SCHWARTZ: I'm very much con- 
cerned about that and in general I could underwrite 
everything that Dr. Rosenthal has said, but I'm very 
much concerned with the problem of maximum sentences 
that are associated with a tier of offences like this. 
I, for example, believe that six months is an excess- 
ive maximum and if you are to have short term imprisonment 
at all it's only virtue is the short shock and that you 
really have it at the -- I would say almost when the firgt 
gates climb but certainly not longer than 30-60 days. 
Six months maximum strikes me just in the wrong place. 
It is much too long in its impact on family, employment 
and so on and not nearly long enough if you really 
envision a rehabilitation programme. 

And on the other hand, if you go from 
there ‘to, what)> 5,° 10" years,/a 'm very“nuch ‘concerned 


with that. We can't solve that problem, it's not 
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unique to drugs but i just’ want to enter ‘a caveat 
about this tier of offences. 

PROFESSOR ROSENTHAL: On that, I sketched 
out a little more detail about this type of partial 
criminalization, vice model, but I'm not ruling out, in 
my judgment, the regular alternatives, the regulation 
roughly in the same way as alcohol. But these are the 
two choices I ch oose between with marijuana. I wouldn' 
go any further in terms of cost and controlling. 

Now other drugs may present different 
issues and on opiates and heroin, this morning I men- 
tioned that at least until you have tried, on a major 
scale, and I don't know what the situation here is in 
terms of trying, the history, I would not dispense 
heroin to addicts at least until it is quite clear 
that dispensing longer acting opiates, like methadone, 
in terms of the rush and the effects that we talked 
about this morning, will not get you the kind of results 
you are willing to settle for, whatever those results 
may be and whatever your values, as the kind of maximum 
problem you could tolerate. If that is a failure then 
you might have to, some time in the future, after the 
life of this Commission, somebody might have to consider 
whether you have to go the whole hog and dispense heroin 
or demoral to addicts. But initially I would see, if 
you can't get the problem within socially tolerable 
amounts whatever your judgments of toleration are, by 
users sticking to dispensing of the longer acting 
opiates. And at least judging from American experience, 


I put it another way. I would think dispensing of 
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longer acting jopiates on a large scale is! called for, 
based on the American experience. I cannot speak on the 
Canadian experience. It's definitely called for. How 
you do it, how restrictive -- it shouldn't be restrictiv 
enough so thet it's not going to have any impact but 

the details are another question and it would probably 
take a great deal of working out and you will probably 
have cthey problems: of flexibility, of/irigidity ~ different 
goals, different programmes, is it just a prime control 
measure, property crime, prostitution, or are you 

trying to aid a productive life and whether you're 
takking about levels; a blockade, things like this. But 
in the principal, I think, or at least in my judgment 

on the American experience, this is called for ona 
large scale level, even if it is to fail, I think, at 
least in the States, we've reached a point where you 
can't crap around anymore. 

THE CHAIRMAN: I just would like to 
clarify a point so one shouldn't take away an eroneous 
impression, the point on summary conviction, if no 
imprisonment is specified, the limit is six months, 
but in fact in the drug cases, they've gone beyond that 
and several cases for a second offence it's up to one 
year and in some cases up to 18 months, so there's no 
constitutional limit. 

PROFESSOR ROSENTHAL: The basic impact 
of that is whether it's going to be a federal institu- 
tionn or Jevdlocalrinstai tition? 

THE CHAIRMAN: No, you see, our criminal 


law, the difference between Canada and the States is 
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important in this respect. Our criminal law is entire- 
ly federal. The jurisdiction is federal law. We do 
have a thing called provincial criminal law, but 
technically those are penal offences attached with some 
otherwise valid provincial legislation and the federal 
parliament has complete power with respect to penalty. 
Weedon iti evenyhaves=-| no, shouldn't. getywinto ithe: Bill 
of Rights here now -- well, we do have a provision 

but it hasn't been tested yet as a limit on our 
criminal code but if you look at some of the panalties 
here, up to life. The assumption is, there is no 
Tiana: Gs. 

PROFESSOR SCHWARTZ: I wasn't addressing 
myself to constitutional limits. I just meant associate 
with any recommendation you make, I hope will be very 
much restricted maximum penalty, nothing like what you 
have in your -- summarized in 373. 

PROFESSOR ROSENTHAL: I gather what you 
are saying goes not only to the short term deterent 
type of thing but also as a felony. 

PROFESSOR SCHWARTZ: Yes. They have a 
mandatory minimum in here of 7 years, for example, and 
they have life imprisonment for trafficking. Unless 
your judges, different from our own, have a sort of 
consensus which animates them all on the maximum to be 
imposed, this iste-4 

PROFESSOR ROSENTHAL: Talking about this, 
I don't know what the Canadian constitutional situation 
isons this Mut wrvhie question, of Gisperity which T 


think is one of the things you're getting at, let's 
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Suppose your maximum is 7 years, or life, even worse, 
with no minimum, I guess we all know that whether you 

are talking about drug criminal law or other criminal 
law, one of the major problems in terms of rehabilitation 
and all kinds of problems is sentencing disperity. And 
if you could come up with some kind of criteria, even 

not binding necessarily, but guidelines on sentencing, 
particularly where you have wide limits between 

minimum and no minimum and maximum and at least some 
guidelines to try to reduce the sentencing disperity. 

You have some sort of appellant review of sentencing? 

How successful have the appellant courts been aside fro 
deciding individual cases and providing some guidelines: 

MR. SOLOMON: Theoretically there are 
some controls. How effective are they in practice? 

MR. HOGARTH: They are not really 
effective. Different courts of appeal find their 
own role in jurisdiction with each province and some 
interpret their role very restrictively in clear violatijon 
of law. Other courts seem to impose sentences taking 
caution in the first instances. 

PROFESSOR ROSENTHAL: Here's what I'm 
really asking you, John, aside fr-m whether they reduce 
or increase, have the decisions really laid down some 
guidelines for the initial sentencing? 

MR. HOGARTH: By and large the appeal 
courts are not only unhelpful in laying down Pee 
but definitely hurtful in trying to determine one 
thing. and.the other. 


PROFESSOR KAPLAN: Typically trial judge 
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feel that way. 

PROFESSOR SCHWARTZ: Trial judges always 
resent interference with that discretion. 

I might mention an interesting alternativ 
to mandatory minimum that we worked out in the reform 
to federal criminal law. If you are to have any such 
concept as a legislatively mandated minimum, and I 
am opposed to it, by the way, it would be my thought 
that the actual punishment administered within legis- 
lative limits ought to be left to the trial courts 
subject to effective review. But if you are to have 
any such notion that some crimes automatically entail 
imprisonment it would be much preferable to have a kind 
of (assumptive) rather than an actual mandatory minimum. 
At least that gives an opportunity for a trial judge 
to escape the mandatory minimum while indicating a 
kind of general legislative policy about the serious- 
ness of the offence. I don't know whether I have 
compressed this tco much but if you could replace the 
mandatory minimum of 7 years by some such concept as, 

a minimum punishment of 7 years is in order unless the 
case is one of special hardship or the judge other- 
wise finds that such punishment is not essential to 

the public safety. An escape clause is at least a good 
intermediate step. I am opposed to any such attempts 
at the trial stage to set a minimum, but you may or 

at least your legislature may be loath to leave it 
altogether in which case an escape clause would be 

much desirable. 


PROFESSOR RYAN: There is a discretionary 
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i know of two young girls who were in the women's prison 
in Kingston who were convicted of importing who were 
given the minimum of 7 years each whereas a young man, 

a boy, who was also importing, they were all picked up 
at Montreal Airport and the boy was not charged with 
importing. He was charged with possession for the 
purposes of trafficking and given 4 years. 

It is true though, John, tht some courts 
have laid some statements down of policy. For example, 
in B.C. the court of appeal has suggested there should 
always be a prison term or a jail term of some kind for 
possession; is that not correct? And the Ontario 
Count << 

MR. HOGARTH: The Court of Appeal of 
British Columbia got itself into the odd situation in 
two consecutive weeks last summer of dealing with 
marijuana possession more harshly than heroin. 

PROFESSOR RYAN: The Ontario Courts have 
laid down a policy that there should be an appeal 
sentence for trafficking, pretty well. 

THE CHAIRMAN: Professor Rosenthal? Do 
you have anything further? 

PROFESSOR ROSENTHAL: I have a lot to say 
but I don't know how much time you want to take. 

THE CHAIRMAN: We have until 5:00. I 
thought I would continue. 

PROFESSOR ROSENTHAL: There are some 
particubarsswhich <-> 


THE CHAIRMAN: We haven't heard anything 


about civil commitment. 
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PROFESSOR ROSENTHAL: Okay, on civil 
commitment I think this is important particularly with 

the opiates because it might affect -- might or might 
notuhave-an daffectsryitwceuld on* your handling Gi the 
opiates and particularly on possessional offences; use, 
possession, small scale usage, addict trafficking. 

Let me start with the opiates, and I gues 
the prototype is heroin which we basically really are 
talking about most of the time. I guess in the States 
the various types of civil commitment initiation pro- 
cedures that have been devised are really three or four 
types; the type where an addict not convicted of any 
crime or not charged with any crime can be subjected 
to -- and these are just two things that are drastically 
aifferent, the felon can be subject, first of all, to 
involuntary commitment and of course also the whole probflem 
of voluntary commitment and treatment. With the 
"voluntary", in the States in big quotes, because often 
the screws are put to the man, 5 or 10 years for 
possession and very often they prefer to commit them- 
selves for some strange reason. 

THE CHAIRMAN: Before prosecution? 

PROFESSOR ROSENTHAL: Before conviction 
or the charge may be dismissed. Their resolution often 
departs after they get to the institution. 

This is one type.’ Let's leave the ‘volun- 
tary aside anyway for the time being. The main thing 
that has drawn a lot of discussion although not used 
too much in numbers, is involuntary civil commitment 


of the addict not charged with crime or perhaps charged 
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i with and not convicted with crime. In addition the U.S 
2 Federal Government has civil commitment in lieu of 

3 prosecution for addicts charged with a crime who 

4 volunteer, "voluntary" with the agreement of the court. 
5 With after a certain period they "with success" the 


charge is dismissed or at least with some discretion, 
California has some -- California doesn't have any, 

New York has. The third thing is civil commitment afte 
conviction in’ California’ and New Yorke!"civil!se at. the 
conviction of an offence. And the U.S. Federal approac 
psvardittle diffierentauc it’ stnotoa Caiviloocommitment” 
but after conviction for some offences under the U.S. 
Federal Law there is sentencing to treat -- to commit- 
Ment to treatment. In other words, it's done through 

a criminal sentence but to a treatment programme. 

Now, on these things I think it's impor- 
tant whether it's voluntary even if voluntary doesn't 
mean very much, where validly voluntary. I think 
it's also very important, 1, to try and decide what 
you're trying to accomplish in terms of reason for 
the commitment; Is this treatment, and if it is treat- 
ment what are your goals? What is success? Is success 
to be measured solely in terms of abstinence from drug 
use, in terms of other things, in terms of both? 

Secondly -- that's the treatment part 
of it. Secondly is it really in some part a preventive 
detention device? Many times in the States, and althou 
the treatment may be part of the goal or one of the goaljs, 
it is really, at least in part 00 sometimes entirely a pre- 


ventive detention device. In fact, as John said, nice 
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i prisons and you put the hospital sign on the jailhouse 
2 door. I think you have to decide if you're going to 
3 get into this what are you getting into, preventive 
4 detention, what treatment, or some combination of both. 
5 My judgment on it, particularly for the 
6 addict who has not been charged with or convicted of 
7 a crime is that using my own personal values on treat 
8 ment success, at least the experience with it would not 
9 warrant further extension as a treatment device. 
10 MR. STEIN: Could I just interrupt for 
11 a moment. What are your criterion for success in 
12 treatment? 
13 PROFESSOR ROSENTHAL: Okay, I'm putting 
14 aside the so-called voluntary programmes because I thin 
15 you can -- in a voluntary programme you might be satisfiled 
16 with a lot less in terms of whatever your criterion 
17 you would adopt because the deprivation of liberty at 
18 least may have some voluntary connotations to it. 
19 But when you're talking about an invol- 
20 untary programme, particularly an involuntary programme 
21 that is either one -- either/or a substitute for 
22 criminal sanction or it might lead to a period of 
23 deprivation or significant restriction on liberty either 


in excessively alternative criminal sanction, or if not 
in excess, say in terms of length, in terms of severity. 
I think then, in order to make it justifiable, balancing 
the deprivation or balancing a lot of things including 
the deprivation against what is to be gained from it, 
then I think you have to have more stringent criteria. 


I wouldn't say the guy has to be drug free for 3 years 


1 
| oe 
7 a 


eat, ‘nse emtaun uct ioe 
son Livow Jbids th sensiveqer orig. danak 3 penn aac 
Maat a ou att notanesa, neds au staan 


| nt eoaritie: not nobweditx0' awoy s18_desWe sdaamnomS, 
prt sigany aT fed AAATKAROA AORAEIONIH 2p 
ibe 2 ercsved semaspoag yratiolov beligorony add ables 
ieiteitea od SHipben si eater adc yratauloy & ai =~ maa voy | : a 
hotter LO CHOY senda 20 ance at sxe! sol # Adiw a r = 
| 48 yvexedit to mattaviaqeb Sus Gaiste0 gqobs bigor ay : 7 | . 
| .J2 Od enoksatenno yxetaulovesmos eved yamytqael “be a 7 
; ~Lovet as suocds gatdiat ox! voy aedw we ‘ier ee ea , 
smira2yow, yusdaw lover ne ylrelooitsaq, | OLE TROT “yie dru or | 
tot etutizedyvs, « xO\sedi6..“- and sedtievgd dodt beg 7 
| bo bo ole sod bast adpim tito moltonssfenimiae | es 7 ] 
nernitio etseabs: cts) CRS Aa neees 0 noksawizgs® het =e | 
gon ti +e  dolsoram benim: edad xlevizegoxo. al y 1 - q 
yo itevet 20 onset me peieuid: 10 cmeden! yse \.eseexe ot ' e308 
toho fad .sidettiazene 2 octave itis nt ,dedt Anidae% me x“ r 
poibutent agakda torgod, a ‘onihciimiitei aos GER AERE TENS wets ; Kes: Sg : ‘ 
Ss vai moxd bediep dod ah tedw Jenteps, notdavizge> ont ¢ 


} 7 
; ; 


“1° wisey €,n0i, gest: usb sd OF best seams smeies 


ae i Ti ait I 


sbeey ime nega tiae) som evathedvanad. oy Wahid toads.’ Bo. 


“BSPROUSE 
SREPORTING SERVICES 


~ 135 - 

in our-patient care, after institutional care, not drug 
free, but I think I would want, say, for a 3 year 
period, not 1 year, not 6 months, not 2 years -- at 
least, at most, a use, insofar as the use measure is 
involved, that ie, Onlyvoccasion. And= this: is. hard but 
sometimes it does happen. 

And then you get to the question, what 
other criterion or success? Suppose the guy uses 3 
times a week which isn't very much but it's not very 
little but shows, by certain other measurement, that he 
may be more integrated in the community, working, pro- 
dusotivuty, this kindof «hing, family »life,, this 
could be another measure of success. What I am against 
-~- I think you -- I would want to see -- let me put 
it this way: I don't think you have to demand "heroin 
Ereek.e  IMdoOwthink) bhatos fyvouvarme motnucettaing:-be.do 
better with larger per cent than majority, great 
majority then occasional use measured by the 
use Of criteria,.it's,.not wonking\ Jn wtemns,or the wes 
privation of liberty as a treatment programme. The 
preventive detention thing is a different issue. Then 
you have these other possible measures. 

Now I think based on federal statistics 
and federal commitment programme in California statis- 
tics, they are not doing very well. Doctor, are you 
familiar with some of those statistics? 

DR. LEHMANN: In California? 
PROFESSOR ROSENTHAL: Yes. 
DR. LEHMANN: Yes. 


PROFESSOR ROSENTHAL: I think they have 
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shown over a 3 year period it varied originally from 
16% to 21% drug free over 3 years out-patient care, 
and now down to 25%. It dropped. 

PROFESSOR KAPLAN: I had remembered it 
was lower than 25. 

PROFESSOR ROSENTHAL: Lower than that. 

DR. LEHMANN: That's pretty good. 

PROFESSOR ROSENTHAL: That's pretty good 
relative to other things. 

PROFESSOR SCHWARTZ: It's largely a 
function of the intake screening. 

PROFESSOR ROSENTHAL: If you have more 
control, more supervision, more spot urine tests then 
you have more checking, you can call it rehabilitation 
or anything else. From the treatment point of view I 
have -- I'm against that, I'm against it. Now in lieu 
of prosecution I am willing to put up with when the 
addict has the choice whether he will choose to face 
the criminal charge or go into the programme. Now, as 
long as the length of restriction of liberty and the 
conditions are not more severe in either length or 
restrictiveness, then the criminal alternative, and 
this, of course, is a dilemma that New York faced 
as early as '62 because this is fine where the criminal 
charge carries several years possibility of sentence. 
Even there there may be some problems. But where the 
criminal charge is a minor charge, the commitment might 
be ~- would be longer probably, the restriction on 
liberty, anyway, than the criminal charge, and the resul 


is practically, giving the addict the option in this 
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kind of plan, he's usually not going to like it. ® 
The same thing with some sort of civil 
commitment after conviction, I think I have the same 
views as the treatment 7- if you look at the treatment 
aspects, leaving aside the social prevention aspect, 
and I think this has to be stressed too. I meant to 
mention this at the beginning and that is this: I 
d6én-t know who sajd“itabutsitisdveryrtruem Civil 
commitment is nothing more than a procedure to get peopl 
into something. Civil commitment is not a treatment 
programme, you could have a civil commitment -- a 
thousand or two thousand civil commitment programmes 
solely with institutional care, with institutional 
followed by after-care, intensive out-patient supervisio 
You could have one with -- and you have with some 
methadone maintenance, some New York acts, some California 
acts, some federal acts are in the programme. The 
government has its screws on them but in effect they 
are in methadone and similar programmes. So it's hard t 
talk about civil commitment in the abstract because, as 
I say, it's just a way to get people in, in many senses. 
It's not a treatment programme. You could run a 
similar treatment programme with many different legal 
handles on it. Sentence them to methadone maintenance. 
Now I think preventive detention thing 
is a toughy. What are you trying to prevent? And I 
think the general answers to that question have been 
1, the contagion or spreading of addiction through from 
addict to addict. That's one thing. Addict criminality} 


I guess that is the other main thing. 
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On the contagion of addiction there have 
been all sorts of arguments pro and con to what extent 
addiction really fits the model of the typical contag- 
ious physical disease and to what extent it doesn't. I 
don't propose to get into them. I think by and large 
maybe there is a lot of nit picking, on both sides. 

I do think that there may be some value 
in considering the following point and that is this: 

It was said to me by Doctor John (Finler) who was for 
several years evaluating the California programme. He 
was head of the research for the California programme 
and now with the Urban Medical School, University of 
Caiiéorniar 

PROFESSOR KAPLAN: Riverside. 

PROFESSOR ROSENTHAL: Riverside. And 
what he said is this on the contagion thing: And I 
think this may be more than nit picking; thet given 
the kind of society that we have in terms -- and you 
have -- "we" being all of us -- in terms of surveill- 
ance, relative freedom, it is very hard to pick up 
enough addicts relative to addict population -- you 
can still get a big bunch of addicts to really have 
that much impact on contagion of addiction. Even if 
you get half of them that's a lot of addicts, particular 
ly if you are in New York of California, but if you 
have half roaming around you are not accomplishing 
very much. 

The second thing I would just like to 
mention is the problem of preventive detention on 


addict criminality, property crimes, addict trafficking, 
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prostitution and what have you. 

I have a great deal of trouble with it, 

I think basically I see at least two initial questions 
and maybe more -- three actually, one is any preventive 
detention appropriate and of course we have some 

mixed systems, we have it in the mental health system 

in our country. The second question is for what and 

for what may break down here on several levels: For 
violent crimes against a person, that would be my 
clearest case. Then you get to property crimes and 
never for property crimes, which I'm inclined to think 
worked; on the other hand, if you are overwhelmed by 
property crimes, like for instance a police strike where 
you really have -- or looting in a riot, where you really 
have such a volume of property crimes that you have, 

in effect, a major social problem, maybe there is some - 
or at least theoretically, in my judgment, for some 
intervention against property crime, but then I would 
think it would depend on how great your problem was and 
certainly not for prostitution. Now how is prostitution 
handled in Canada? Is it, in effect, a summary offence 
to be a prostitute? 

PROFESSOR RYAN: Not to be a prostitute 
per.se. ,~<To solicit: 

PROFESSOR ROSENTHAL: To solicit. We 
would seem to me sort of silly to commit them for three 
years as an addict, the prosecution is really the ultimat 
aim. Then you get into the whole problem of prediction. 
Now I can see that for addicts and particularly for ghett 


addicts as opposed to middle-class addicts the prediction 
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problem, at least in grass sense, is easier than for man 
Sthes-criminals, but. 1c "Sr sti lade nots perfect. 

At the very least, I would commit all 
addicts to preventive detention if I was -- whatever 
you're trying to predict I would like that written 
into the statute just like in the Mental Commitment 
Statute, mentally ill presents a risk of certain degree 
of injury to another or himself, with the caveat that 
even if you do this, clinical judgments as we know on 
prediction are very, very dangerous and if you got into 
any prediction, basically it would be better to develop 
some prediction tables, some actuarial experience tables|, 
and once you had that body of experience at least I woulg@ 
feel more comfortable if they showed a certain -- what- 
ever degree of risk you think is appropriate and even 
then I would give the -- as Noble Morris who is not, here 
today has written, I would give the person in this case, 
an addict, an opportunity to show that he is what Morris 
has called, a false positive, that he doesn't really 
belong even though he comes up on the actuality tables. 
Now that means you have got to have a real hearing. We 
don't do those kinds of things in the States very often. 
This is a real determination both on medical, social 
and in the courts and it costs money and you have to 
decide whether it's worth it. And I haven't even men- 
tioned the problem of defining what's an addict and I 
haven't mentioned the other drugs, whether you should 
convict speed users. I see an awful lot of problems 
With. this, 


THE CHAIRMAN: I'm wondering if we can 
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break for about 10 minutes, just to stretch, 7th inning 


stretch. 
== —USOM PeCGesing “ats Sio5 iis 
=--Upon resuming “als '45 p.m 


THE CHAIRMAN: Ladies and gentlemen, 
could we resume? 

I am going to call now on Professor 
Edwards. 

John? 

PROFESSOR EDWARDS: Well, Mr. Chairman, 
I take it that the purpose of our being invited here 
is somehow to ask us to put ourselves in your shoes 
and somehow to try to resolve some of these inponder- 
ables that obviously have faced you and which I 
think you have been helpful to us in that you have 
spelled these out in the Interim Report and have given 
us the chance to ponder these before we come. 

May I say that I tried to look at the 
problems that face you in one of two directions. The 
first I think is whether the law as such, a statute law, 
requires the elimination of the prohibitions and the 
attendant penalties with respect to the range of 
psychotropic drugs which are your concern; or alternativ 
ly, whether mode of approach that perhaps is best 
capable to deal with the current situation is an all- 
eviation of some of these features peer te we have 
turned out attention. And I have come to two different 


modes of approaching this problem. 
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I regard always the questions of reform 
of the law as involving perhaps consideration initially 
of the administration of the law. Unless we keep this 
distinction uppermost in our mind I think we will tend 
to find ourselves boxed in the situation where we 
have to resolve between absolutes and I am afraid this 
is what statutory reform, legislative action involves. 
It is a dedication to either the perpetuation of the 
statutory law in whatever branch of the criminal law 
it happens to fall, or alternatively, seeking to pro- 
vice some alleviation to resort to the discretionary 
powers that are applicable at one of many levels in 
the administration of the criminal law, including 
law enforcement. 

Looked at from this particular perspective, 
there is the consideration of law enforcement and the 
role and responsibility that society imposes on the polilce 
as the prime agents of the enforcement of its criminal 
law upwards into the ranks of the prosecutors, district 
attorneys, crown attorneys to the point of adjudication 
where the matter reaches the courts and the range of 
disposition that are available under, again, the laws 
set down by parliament. 

Up to the present time there has been a 
belief that there exists a well prepared, thoroughly 
examined and well ennunciated set of priorities or of 
policies governing the administration. of the criminal 
law at each of these levels. I believe that we are be- 
ginning to be rather more honest with ourselves in 


recognizing that there exists a veritable vacuum when 
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it comes down to the formal exposition of the criteria 
that determine decisions and have just as much of an 
impact on the individual user, possessor, trafficker 

in the area with which we are concerned as the laws 
themselves. Can then the problem that faces the Commi- 
ssion be adequately resolved in our present state of 
knowledge? I have perhaps less confidence that some of 
the others who have spoken that in fact we have at the 
present time the available knowledge by which to decide 
changes in the statute law. I do believe that the 
amount of knowledge that has been placed before the 
Commission and which is contained in their Interim 
Report provides a more substantial body of information 
by which to set guidelines for the exercise of dis- 
cretionary power at each of the levels tht I have 
described. 

What is not apparent, andperhaps this 
Lsone ofthese most fdreticulit ytasksi sof adl; cand that 
is the setting down in formal terms the relevant con- 
Siderations that should prompt either the activation 
of a criminal law or simply leaving the criminal law 
inactive. 

Thevenis:much; Lathink, *that «police 
clearly in their closer contact with the kind of 
situation which we have been examining can productively 
guide the actual exercise of police powers whether it 
is in relation to search, in»relation.to arrest or 
actually in laying informations to actually initiate 
the criminal prosecution machinery. But there has got 


to be, I think, a closer examination by the police 
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themselves of the precise policies that do presently 
govern the situation. 

In the province of Ontario, and there 
ane inumerous “police sforcesy*1t sis), TF think; «all rteo 
apparent that there has been little or no attention 
paid to the formulating of these criteria. It has 
been a largely highly subjective matter approach. 

The one source where possibly the kind of education 

of police forces might be expected to be realized is 

our police college, the Ontario Police College. I 

don't think it would be unfair to say that if one 
examines the curriculum that presently obtains in the 
police college, education relating to the issues and 
approaches to this question is singularly absent and very 
little attention given to it. 

So that if we are going to approach the 
matter of alleviation at the lowest level, contact 
between the police officer and your user or your 
addict or your trafficker, it seems to me that much 
can be done at that level. 

And I turn to the next, the question of 
the actual control of the prosecution of these offences 
under the Narcotic Control Act and the Food and Drug 
Act. 

We have a system in Canada that perhaps, 
if we examined it across the country, where the indi- 
vidual prosecutor is very much a law unto himself. Ther 
are those who seek guidance and do not receive it from 
above; those who seek guidance from their own efforts 


in seeking to understand the problem that they have 
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i to tackle and there is very little help that has been 

2 given to them. There are ‘other situations in which 

3 you have a range of philosophy of prosecution amongst 

4 individual prosecutors, that is as disparate perhaps, 

5 as the sentencing policies to which we referred. 

6 I would hope that one of the recommenda- 
7 tions that might eventuate from this Royal Commission 

8 is the concern for developing prosecution policies 

9 with regard to these offences that gives the importance 
10 to what after all is one of the most controlling parts 
11 of the whole machinery of criminal justice. 

12 PROFESSOR BERTRAND: I'm sorry, Professor 


13 Edwards, do I hear you correctly. Do you really say 
14 that prosecutors in this country do not follow rules 
15 that are set by the Department of Justice in relation 


16 to drug offences? Are you saying that? 


17 PROFESSOR EDWARDS: I'm asking myself 
18 the question seriously as to whether the necessary 
19 guidance is provided, or to what extent it is largely 


an individual judgment on the part of the Justice 
Department's own prosecutor. 

Quite clearly if one looks at the 
prosecution policies it obviously has changed and it's 
changing all the time. And if one looks at this across 
the entire country I think one sees reflected a 
disparity of approach that I think one must seek to 
find an explanation largely in the absence of the nece- 
ssary guidance. This is a wholely separate question 
as to the appropriateness of the guidance that is 


provided. 
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PROFESSOR BERTRAND: Or in various guid- 
ance. It can vary from province to province and it 
will still be disparate, right? 

PROFESSOR EDWARDS: There is clearly, 

I think, a disparity of approach. It is a matter that 
I think I would be entirely prepared to ask if there 

is disparity is that desirable or not because I happen 
to believe that the whole value on the discretionary 
powers that exist is one that must produce flexibility. 
Unifornity, as such,has certain merits but all the in- 
trinsic merits I think are not to be found in a policy 
of uniformity but rather in a wise discretion exercised 
in the kind of cultural differences we have, the kind 
of indigenous situations that you are referring to 

and when it comes down to local communities it may 

well be that a greater sense of alleviation has not 
been a change in the subsequent law, but in seeking to 
relate the prosecution of the enforcement policies to 
the situation that exists in particular communities and 
that can be done to the prosecution machinery in a way 
I think that does not necessitate change in the subse- 
quent law. 

DR. LEHMANN: Would this mean this 
machinery would amount to something like a clinical art 
of administering justice? 

PROFESSOR EDWARDS: I believe that essen- 
tially what I am saying is this: That one was anxious 
to avoid the mandatory character of the law, both in 
terms of its invoked and also in its application of the 


penalties. I think the philosophy here that I am trying 


abe iL | | 


_ _ 
ee oo, wee 

a na ae . - ; 7) : : ad mn 
- : " ~— % aia my 7m pee war ' 


: oe es oom aca Bat: I ; 


| sg 


“al roays 


cots tite tly Jauh Fett ena stink sien ae 

a od? Lie aud adtuem mieten ead Avie em gtbaeal ih | 

yotiog & as Bageh ma Be On et anes i etigem, oLeniaa — | 

| habia “aotteapath ait. mi asdtet aad yheeetiog 20 | | 
batt e442 ,oved ay eaonszet3ib fexusiud Yo Bath edd ab 

od beieteler exs voy tads enodertie evoneplBal 39 | 

yaa 4 iobthattinte isbol ot qwob‘senun ay many dae. 

jon, ead colsnivelrls, Yo eanee s0s693p-8 aeads od flow - ar 

=3 eabdese. ab sudo wat tnoupasdue oot ol ebasto # asad | itt 7 4 


ot eatoifed themeciotas ofF Yo solvnvoneqig edd.eislex 
! 


bas soisinummoo wehooiyxzsq ai ateize Jedd notgeuegia ens 


isv © oi yxenideem noiduoeeorq afd of andb od Aga atAdd 


i 
Y 
se 


“eadre ais or Shnedo etstiaassen Jon aeoh stead aginst 


Base oe 


- wel 2nevp 


ehdd deem eid’ bisow wHAAMMaL .ac 


728 Saeotesio ‘ sail poitivemo2 of Jauoms Sivow yaentdosm , 


os 


—- & ¢s& & 


bev’ caoiveut ygiaatekninbe Yo 
“feves I6A3 evelled L :eanawds <— he ; 
eHOLKGS Ge sn SamT) ete ml’ ta, & Sate iiss 
| nk digad wal eft to teaceneds aotabaee ata biove ‘et 

eds 26 npieemttgns 23k fk onde doe lmdovad eat Xo ateg 
oky3s (ey teed oxsd eaenamaboserios Saar | 


“REPORTING SERVICES = Lan = 


to expound is equated on my part with the distrust of 
mandatory penalties, minimum penalties or otherwise. 
It doesn't provide that element of flexibility that I 
think is of the essence of the wise administration of 
the criminal. 

MR. CAMPBELL: If I understood you, Mr. 
Edwards, onthe one hand you deplore the lack of 
guidance given to the prosecutor and also ask for 
wider discretionary power. Where do you see him look- 
ing for guidance? My impression in Canadian practice 
is that in drug cases the prosecution is indeed guided 
rather rigorously from Ottawa and there is perpahs 


very little discretion allowed to the prosecutor as 


he goes into court. Where would you see him looking 
for this guidance to take greater account of the local 
(efficiency) ? 

PROFESSOR EDWARDS: The level of guidance 
is directly related to the level and quality of 
information that is as it were disseminated to those 
who have to make decisions. If this is communicated 
it can be done in several ways. My preference is to 
see these guidelines, this flow of information upon 
which judgment has to be exercised done in a manner 
whreby if there is any opportunity for evaluating 
the guidelines, that is, a possibility, at the present 
time I fear there is no way in which one can seek 
to evaluate either the quality or the significance 
of the information that is, as it were, passed down 
to those who had to make decisions. 


THE CHAIRMAN: Do I understand you are 
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assuming there are in fact directions or directives, 
guidelines, but they are not visible, publicly visible, 
there is no way of evaluating them? Is that right? 

Is that a correct assumption; is that what you are 
saying? 

PROFESSOR EDWARDS: The extent to which 
directives of a kind that are capable of being evaluated 
obviously you must be seeing in the existence of some 
of evidence either by written directives or in the 
formulation, if you like, of a common philosophy whereve 
that derives. In the absence of that evidence it is 
impossible to evaluate. 

THE CHAIRMAN: In other words, we have 
two bases for action here. We have the legislation 
itself and since a substantial discretion must be left 
to the various stages of the process we have as you have 
just put is philosophy or guidelines or general approach 
to the exercise of discretion which should be as visible 
as the legislation itself and as open to review and re- 
evaluation as the legislature itself. 

How would this, the operation be made 
effective? Have you any suggestions for making this 
visible, seeing that it is articulated? 

PROFESSOR EDWARDS: There are various 
ways, I think, of approaching it and one is by exerta- 
tion to the Minister, the Attorney General of Canada, 
and it is his agents, not the Justice prosecutors ob- 
viously who are functioning and exercising this respon- 
sibility and I think it's open for example, if one wishe 


to ascertain such directives or guidelines which is one 


sia woy chedw Pedd al. 1Hots' 
{ 7 4 5 


] 


dokdw o4 snedwe att 4 BORAWEIS dozens an 


| Avs 
,bateuvisvo peisad: to sidisase ous vse DAIS \6 ko evi eo ae | 


} j ade a 
MAISENG Sh mL yi in aq soun\t, voy etince 


i) 


4K “ rf£7Dey * By re 4% |r vd —4 Fite ec Mobive 20 


: 4 i ny to ee be 
j 
¥ rf 5 } of: 
} 
4 413 | 
14 Saijoe s ide betes Ball avesi 


[ IVE OY = Svein oY aasoo” 9 36 6G IPSC evoliny dita \ot 
{ ; = 


\£%anog tO/lgenifeblup x19 yilqeectide ws FUG jules. 
ANG 


em od Bluoie dogdw noisetealb to seisszexs sid oF 
LVeT OF 'RogG es bra tloat!l aortelelpel sis es t) 
¥ | > 
; | ~td@att stusstaltoael sis ea neteeufeve 


ea nolSsjiege of9 .abdt Bivew wor . 


etas gnildam 53 ano! teepptrs YGS viovw-ovoH savidootip 
(Sbeoteivolktxs eh at sécs oniase ‘ sictely 

PuUQLAISY ors “nd —_—- NOS2A7ORF 
TAsieKe v¢- si oqo bas A prinosatqgge to wy inhale rt in 


~ 


sbeas to Lasineed Yanres 7h oid tase ey 


“Ge spoduserony solteut ed tom +2enepe eid: ish ag ll 
a a 


“soqwes aids bilatozoxs has galaneusdll ‘ame Gay yfevot v Tes pe 
pesaiians ‘ L . i ah dt 
oleae set meq at etna" fitidte’ 


SD) Palas 
a: 


ay 
een diet SEIS HUE 'f 


SBSPROUSE 
‘REPORTING SERVICES 


- 149 - 
question. The other is as to whether there should be a 
desirable exhibition of these guidelines, is the 
questioning of the Attorney General in parliament. The 
Attorney General is not a law to himself. He is amenable 
to parliament and I think it's open to any member of 
parliament who seeks to secure such information and to 
inquire of the Attorney General of Canada as to what 
guidance, if any, if the Attorney General wishes to take 
the position that there is no obligation on his part to 
communicate this fact to parliament, and that I think 
would be a somewhat detrimental and unfortunate position 
if he were to take -- if, however, the Attorney General 
were prepared to disclose the directives under which his 
agents operate then I think an opportunity arises for 
the examination of the quality and content of those 
directives. 

THE CHAIRMAN: John, do you see any 
problem -- I don't want to get into a constitutional 
discussion here -- but do you see any practical 


problem at first impression deriving from the fact that 


the administration of justice is placed under the provinices 


by the constitution although criminal procedure is a 
federal matter. Did you think there was any legitimate 
reason, legitimate, political, constitutional reasons 

for reticence on the part of the federal Attorney General 
to make a publicly perceivable role, or have a publicly 
perceivable role in these guidelines or policies? I 

just want your feel or your hunch on this as a person 
who is familiar politically. | 


PROFESSOR EDWARDS: Fortunately this is 
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a closed meeting. 

My own reaction to that kind of question 
is that I find it difficult to appreciate the difference 
that exists between affording the provincial Attorney 
General exclusive jurisdiction over the enforcement 
of the criminal code and all of its offences and the 
restriction of the actual prosecution of offences under 
the Narcotic Control Act and Food and Drug Act which 
are equally emnations under the federal parliament, 
as has been in the control of the Attorney General of 
Canada. 

PROFESSOR SCHWARTZ: Does your Attorney 
General or the Canadian Attorney General not follow a 
practice of publishing directives on prosecution policy, | 
because this is done by the Attorney General in the 
United States and I am just asking the question: In no 
field is there a pronouncement about prosecution policy? 

MR. HOGARTH: There are memorandums issued 
by the Assistant Deputy Minister of Justice federally 
that go to the full time general prosecutors. 

THE CHAIRMAN: These are not public. 

MR. HOGARTH: They are not public. They 
are policy with respect to bail and with respect. to 
speaking to sentence and with respect to whether to 
proceed by more serious indictable procedures or 
summary convictions and there are policies that are 
shared and directed to the federal prosecutors but only 
known to them. 

PROFESSOR KAPLAN: Let's fact it, the 


situation in the United States, they're given to the 
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federal prosecutors in a little book that is confiden- 


- 252 - 


tel id Ay 

PROFESSOR SCHWARTZ: Is it labelled 
confidential? 

PROFESSOR KAPLAN: I tried to take mine 
with me when I left the office and there was an enormous 
fuss about it. 

PROFESSOR SCHWARTZ: The information cir- 
culates though generally, at least in my circle, the 
Supreme Court itself has referred to them as not public. 

I'd like to ask whether there is an 
area perhaps in your federal district in which the Can- 
adian Attorney General has no limitation, no division, 
or even in the federal district does the Provincial 
Attorney General carry all of the responsibility? 

THE CHAIRMAN: We don't have a federal 
district like you have, we have so-called national 
Capital region but the provincial legislative juris- 
diction operates there as well for provincial matters. 
We don't have a unitary federal district. We do have 
the Northwest Territories which is unitary -- that's 
eur unitarysepants 

PROFESSOR SCHWARTZ: What I was searching 
for was areas where the Attorney General would have 
acknowledged responsibility and where he would be free 
to publish guidelines in that area which would never- 
theless be influential by imitation elsewhere. 

THE CHAIRMAN: He is in fact giving some 
instructions to federal prosecutors in this field and 


over the last year or so, possibly part as a result of 
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this Commission's work, there has been -- he has disclosed 
to some extent this policy. 

For example, he was prompted to announce 
that there was a general policy, instructions concerr 
ing first offences of simple possession and that they 
weren't demanding imprisonment and that kind of thing. 
But actually the position of the Attorney General of 
Canada in this field is not altogether an ambiguous 
constitution. It has been challenged and we haven't 
given yet careful consideration to this but there is 
some question about whether in fact the role reserved 
for the Attorney General of Canada in certain cases is 
a true matter of criminal procedure which would fali 
Clearly in an exclusive federal jurisdiction or whether 
it touches the administration of justice which is a 
provincial matter. So you can see some fun could be 
had on this one, you know, up to the Supreme Court 
level. So I don't want to say anything more on that, 

I mean for the moment, because we have got to look at 
it and we haven't given it consideration. 

PROFESSOR SCHWARTZ: To what extent do 
you have plea bargaining in this country? 

MR. HOGARTH: Again, plea bargaining has 
not until very recently been a major way of resolving 
criminal matters. It has become that way in ordinary 
criminal code offences in large cities where in Toronto 
recently two of the senior crown attorneys were placed 
into the lower court exclusively to deal with, from 
the discussions with the director of public constitutions, 


to deal. But in the drug field there has been a 
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general tendency not to bargain as much compared to 

the crown attorneys bargaining around the criminal 

code matters. Whether that policy can be maintained 

in the light of the kind of backlog of cases is another 
question because certainly the backlog is growing. We 
are not getting -- we are getting a bigger inventory 
waitong to be processed. 

PROFESSOR SCHWARTZ: Well, we have had plea 
bargaining, of course, to such an extent that legisla- 
tive mandatory minimum for example are evaded by filing 
several charges and forgetting about the one that 
demands a mandatory minimum. And more than that, we've 
recently seen the growth of a practice under which ther 
is prosecutors probation, that is, a charge is not even 
made if the prosecutor is satisfied that the prospectiv 
accused might demonstrate his reliability by a years 
good behaviour. 

MR. STEIN: Does he report? 

PROFESSOR SCHWARTZ: Does who report? 

PROFESSOR KAPLAN: Prospective defendant 

PROFESSOR ROSENTHAL: The prosecutor doe 
in cooperation with the probation officer. 

PROFESSOR KAPLAN: Let me at another 
level of sophistication. That is the prosecutors now 
call for mandatory minimums in legislative enactment 
on the ground that they don't really want to enforce 
them. But it is an enormous aid to plea bargaining. 

In other words, when you can threaten a defendant, if 
you go to trial before a judge and get convicted, the 


judge will have to give you twq years. 
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PROFESSOR SCHWARTZ: It's like this 
pressure I was speaking about this morning. In other 
words, if you make it a felony. . 
PROFESSOR KAPLAN: So that they can deal. 
THE CHAIRMAN: This seems to me a very 
fundamental issue coming back to what John was saying 
and I get the suggestion, John, from your statement 
that we should explore -- there is a good deal to be 
done to explore the potential for alleviation by 
better definition, public definition of criteria, guide- 
lines for the exercise of discretion at the various 
stages of the criminal process. Now we run into, it 
seems to me, where this is attractive, but when you 
raise it, we run into precisely this reaction. We want 
the perception of the law to be imprisonment for life 
which of course doesn't reflect I should have added -- 
it doesn't begin to reflect the rigour of our law 
enforcement in this country. We want the perception 
to remain that way. We will hold a bargain of our 
own approach in the exercise of discretion. I mean 
what is the reaction? You know, thinking of the 
necessities of law enforcement, thinking -- if you're 
going to be in the criminal law business you want to 
be effective. Tht's what we are hearing around the 
table. Otherwise, get out of the business. What is 
the answer to that reaction? 
PROFESSOR EDWARDS: I was struck by the 
apparent inconsistency of the Commission in its Interim 
Report where if one compares the stand that you took in 


paragraph or section 450, with paragraphs 456 and para- 


- 


i. ailidaleech naan a ie 
WS dnkdeiekin moh tetsteone ddd exolane of eneh., \ 
- tistiza to notateted sildug wolthadteh tedazed, | 


AUOELSY -eoridh ches eechabenertetts 2a. sedoxens. atid tok genal 1 Q 
Di Coates separ Ses -easoog densmizs ont Sersepage | st 
wat reset. dark vevivosisse al adds esedw om Ot ameoe’ ja . 
anv ah. 2p ets eae eiawtneng odenk sealealaitt ie aicecd | aii 


. 

) 

) 

| 

PLL s0% dtomaseieame ad of wel. ase 26 nolegenimd afd a ye’ 
ta ~ Boobs, even BLugde 7 a2ei3e2 2 %magab emrwon Mm ladiby 

| Wel Wo: te tuopit wad imecama of aload a need, gu st iia | 

| hessqaoueg aid Jew ew. piietee piste nh. Jneneorotne | at 

| wo 10 aisoted 8, Slod fhbw ew  i.yew ted?d Adepiex oF 7 Qt 

| ean 7 dokiterpestt to eaeiataxs od¥ nh dono‘ane wo fo 

ght 20 a aie ddd Mons no¥ Amoksones ad et rat tir 

3% pee +4 =e bala ttle: Srtonigonges, wel, oo antadanoonn sg 

od ‘Sieh uo, eaenteud wet fandinbas add al ed od patop 8 5 

ora niWOKs ErewBeduete Ow tad a'2dt  -evigoetis, od has 7 

\ Gh aadW serenkaid dp 30.deo. cop aiwmedseasidet fee | 

| ‘3 inocadapiededd ot tevans tt: Lace 

. Gltoyd doesnt es I “+ RaRAWaR AOaaeNOR . eee oa ; 

menosamimss ted noten LntegiD srid) Ie reac ial saline tac 

a Aaaagou teal bande ; 


“BSPROUSE 
SREPORTING SERVICES 


ie 

graph 466, "The law which appears to stand on the 
statute books as a mere cOnvenience to be applied from 
time to time on a very selective and sipaeimanesan 
basis to 'make an example' of someone, is bound to 
create a strong sense of injustice and a corresponding 


disrespect for law and law enforcement. It is also 


bound to have an adverse effect upon the morale of law 
enforcement authorities." If you compare that position 
aS a position you take in paragraph 456 and 466 where yo 
say, let's alleviate the situation by a more informed, 
more equitable application of the discretion to which 
I am referring. 
THE CHAIRMAN: Not necessarily discrimina 
tory. 
PROFESSOR EDWARDS: This is the whole 
point. This is why I think you are inconsistent. If 
in fact you take the position that the exercise of 
discretion is in itself nondiscriminatory, there is the 
nub of the question. And I think you have got to take a 
position one way or another, and if you accept the 
philosophy of discretion, and to my mind it is all 
important that that become as visible as the actual 
adjudication in the courts is, when matters reach that 
stage. 
Now, when the Chairman says that is 
surely going to negate all of those principles that 
(inaudible) law enforcement, I'm not persuaded that the 
law enforcement authorities at the different levels that 
I have described are as adverse to the exercise of dis- 


cretion. Obviously they have been torn themselves 
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between two schools of thought, those which maintain that 
there has to be simply an automatic enforcement, an 
automatic application of the law which really doesn't: 
make sense and those who maintain "Yes, we do exercise 
diseretion, though we don't° make’ it’ visiblie.". I think: 
confidence in the administration of criminal justice | 
demands the maximum level of visibility. In the 
policies and in the principles and in the actual exer- 
cise whether that be a police officer and a suspect 
or the prosecutor indulging in plea bargaining with 
counsel or with an individual accused. If these pro- 
cedures are desirable then they must be capable of 
critical evaluation. 

THE CHAIRMAN: Hans? 

DRw MOHR#* Ghsthiink I would “lvke to: try 
and drive John's point just a little bit further and 
that is in listening today around the table, the 
conception of law expressed -- in using the (inaudible) 
model as an instrument of control -- when you say for 
instance the effect that we should get out of it, I'm 
not so sure. With the other model of process, due 
processje but agawnei’ think? is) kind? of mitigated control 
model to say you don't control everything but you have 
a process going that demonstrates enough what is 
permissible and what is not so that society could go 
on. It seems to me there is an underlying assumption 
and I see it perhaps more than others, the 19th century 
thinking between the lines. But the underlying assumptio 
is that we really know, we know the values, we know what 


is going on and all we need to do is to instrumentalize 
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this knowledge and I think in terms of, from our state- 


= Hi 


ments like rapid social change and so on, in fact it 
seems to me that the less and less we know, (inaudible) 
that the law is not the proper process of producing 
social knowledge. I think the law is and I wonder 
whether one could not look at the criminal law in this 
regard of indeed finding out what is going on and 

it seems to me that they are the processes I would 
like to see, that the knowledge is on the street, that 
those that participate in the knowledge are for 
instance the police officers who are right there. And 
there I give concern to what John mentioned, the whole 
question of law and of information. I think we all 
share the concept that criminal law is not only what 
the courts do as the realists say, but what the justice 
system does. 

But if the flow of information goes freely 
from bottom to top and then I'm sure you have the other 
things that John mentioned in terms of having policies 
that you institute. But I'm really concerned about 
the information flow from the street to the police 
officer. It seems to me it's really involving this flo 
and therefore they cannot get accumulation of knowledge 
with the oft changing scene on the street -- what the 
facta s.i0 So) de wold way, one, coudd.not-look, at the 
process when one speaks of (inaudible) or disability. 
Discussion again is what counts. Especially in terms 
of control, it seems the expression of what is importan 
for°us tovlook cat,nwhat is vit that concerns us ,and 


therefore w~at can we pick up as we go on the street, 
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so that in this process, in the legal process we have 

a chance to really examine what is socially sound. It. 
Seems CO me Chat im the Taw ‘that is what 1t was Initials 
intended to do and we've come a long way from it. And 
GMeverore this Visibilecy wis nOtw JUS Visibility on ‘cerm 
of equity and justice but visibility in terms of what 
ecncerns us. Lt"s this Kimo Of Visibidity which i 

think has been diminished by the various expertise 
functions, expertise in (inaudible) function whether 
it's performed by the police or whether it's performed 
by the psychiatrist in the clinical field; keep things 
that really should concern us and (inaudible) type 

of life, keep it away from us and therefore impoverish- 
ment of the community as such because if we keep that -- 
these things out of our sight and these things out 

of our lives then we are impoverished by it. It is 

only handled by experts and not by the social processes 
as such, and then accordingly, society must suffer. 

So in order to bring this back’ into the sSoCial position 
brings up the question of ability. 

MRIS eIbINeG  Udst On that, im a lattice 
confused because one of the things we've constantly 
heard is the people in law enforcement are not really 
handling problems on the street and they are irrelevant 
to them and that people in psychiatry are completely 
out of touch, and I don't see how they are really 
blocking the flow of information. 

DR. MOHR: But that's exactly the point. 
You see, law enforcement -- a police officer used to 


be known as a police officer and now he's known as a 
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law enforcement officer. Now you say they are not 
SlEeclive but Gn reelitvoait vou, look closer at it 
that's symbolically of leaving it to them, and this 
sense of --- 

MR. STEIN: In other words, whether they 
Coca eG id. about Lt OmenOt Sn tine. mOoinet yt Ss: that 
people assume that they are the ones that will handle 
dios 

DR. MOHR: That's right. The assumption 
is (inaudible). 

MR. CAMPBELL: There are apparent dangers 

| 

here and they stem from Professor Quinney, what he said, 
that is simply the reality in which the person with 
the discretion or authority operates and this reality, 
it seems to me, has two sources of danger. First of 
all when we talk about our judges and we talk about 
our prosecutors or the police as properly exercising 
wide discretion of authority, at least this becomes 
sound as we think of these sensitive, acute observers 
of the society; that not only as people are the 
enormously sensitive people but they are people who 
are open to the changes in their community and are 
placed in positions not only where they get the flow 
of official opinion but also the sensation about the 
milieu that is there. I wonder first of all based upon 
what we know about our judges and our prosecutors, on 
the basis,o£f our own work,.is it realistic. to think of 
these people as the sensitive, reformed, open and 


exposed people? And then I am concerned too with the 


appearance of justice. Now, one of the problems, I 
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think, with drug laws has been the perspective shared 

by many drug -- younger drug users that those who enforce 
the law are in fact in a very different reality than 
their own and it's one thing for them to look on a 

body of law as something that is a historical constitual 
remnant that reflects the past. 

PROFESSOR BERTRAND: The younger one? 

MR. CAMPBELL: The younger one. But at 
least the thing's there and it's clear and it's dated 
and you can hope to change it. But would there be a 
real risk of a sense of anxiety about their ability 
with their reality and their perception to influence 
this much more nebulous thing, that body of prosecutors, 
that tarray ‘of judges. that ‘they “can't get ‘atritocin-= 
fluence even to the extent that they might hope to get 
at the legislator or the House of Commons as a frame 
of law and this would worry me in two things. 

Theepolice, “agdin, ttotthe extent that the 
have wide discretionary power in terms of the definition 
~- rightly or wrongly it seems to me the definition it- 
self has a real importance here in the eyes of the 
public that the police are likely to approach with 
reference to this law -- that that definition may create 
again a very real anxiety about justice and about the 
basis for their discretion. And again I would raise 
the same question about the police as I raise about the 
judge and the prosecutor. Can we say that the policeman 
who will use this discretionary power widely, is this 
sensitive acute constantly awake observer and is he 


able to somehow get himself out of the bureaucratic 
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structure of the police, out of that perspective that 
comes from day by day association with the police -- 
the other police who are his friends, his colleagues, 
who share experiences to get these other perspectives, 
I suspect the nature of police work like the nature of 
any other profession entraps one within itself. 

DR. MOHR: (inaudible) where you have 
police officers in the courts and face them with 
these ideas and you find at the beginning because of 
the definition of their situation and the definition 
of their work they are desensitized. 

MR. CAMPBELL: What happens when we 
do sensitize the cop? What happens when we get the 
cop as the social critic, the social questionner, the 
questionner of the police roke, we get him upset about th 
kids he's dealing with and what happens to him? That 
way it appears most apt to produce the brutal conduct. 
I think our evidence is in this direction again. 

MR. HOGARTH: We have here, I think, at 
the table two of the police officers most primarily res- 
ponsible of any in Canada to try to develop a different 
kind of mental approach to a job among police officers. 
Jack Ackroyd is getting into community relations and 
thingstgoingsin Torontoand Ken Paulas ian‘a different 
kind Sian organizaticnh* in Halifak.>s1 would like to 
have them say something on this. 

MR. PAUL: Mr. Campbell, if we look at 
the role of the police officer he has to make -- you 
know, we give him certain powers to begin with. All 


right, when you get down to the street level this may 
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be a crude way of explaining or trying to show -- 
actually he is. judge, jury.and executioner, right+there. 
This is what his role is. He is going to make the 
decision whether he should take that man's freedom. 
This is a major decision. He is not given -- you 
know, you don't make these decisions -- you don't sit 
down and say "Well now maybe later I'll arrest him." 
The arrest is made there and then and there is just 
no way around it. 

He's also thrown into situations where there 
isn't a day going by where he doesn't seem some form of 
rmtality administered to another person, although we are 
accused on many occasions of being involved in brutality. 
But again, as I say, these are decisions that have to 
be made there and then. You don't get the opportunity 
to rationalize the thing. You make your decision. 

Now there is nothing -- this is just my feeling and 

I'm glad it is a closed meeting because I would probably 
be hung, but there is nothing that goes against my 

grain anymore than busting a kid with a joint. 

You see, when you have the implication 
-- it reminds me of the guy with a bottle of booze-- 
how many police officers will turn their back when 
they see a guy with a bottle of booze? They will turn - 
you know, they won't make the arrest. 

DR. LEHMANN: Is it against the law to 
have a bottle of booze? 

MR. PAUL: The province I come from, de- 
pending on the circumstances, if it's after 10:00 p.m. 


at night it constitutes an illegal possession charge 
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because the liquor stores are closed. But again if you 
look at it this is a decision, you know, the officer 
has to make. Now the implications are great, aren't 
they, when you take a youngster and you charge him 
under this particular statute? ~Allonight, fine; we 

can say it has been lessened to some degree, and by 
that I mean the prosecutor having the discretionary 
power of saying whether we will move by way of indict- 
ment or summary conviction. Simple possession as I 
said this morning I think that maybe if the drug isn't 
harmful to the vast majority maybe the answer lies 

in removing this. 

I talked to Professor Kaplan in regard 
POLHGSsaadeas> Treowldl says lOkayyn fineyiiletus, initiate 
this." We will put it into outlets somewhat like our 
Liguor= outlets, that ws Pinds,r yous know :comtrod ;the 
stores. Again, one thing bothers me and that is we 
can't keep liquor away from our youth. Are we going 
to be able to keep this particular drug away? 

PROFESSOR KAPLAN: If you want I'll talk. 
I don't have much time. 

I'll say essentially what I think should 
be done. I do favour giving -- selling marijuana 
through liquor stores -- now by marijuana I mean 
IMarijuana and at least the lower grades of hashish. 

You know, you have to draw -- I see no reason to make 
the most powerful grades of hashish available just as 
in fact we don't make the most powerful grades of 
alcohol available. At least in the United States, you 


cannot get the very most strong liquor. There is some 
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kinds of rum illegal in most of the American States 
if they are over 130 proof or something for public 
health reasons. 

I would say 4% THC would be the way 
I would do it, I would sell it in vacuum packed lids 
with a tax stamp on the thing, and with a sizeable 
tax, perhaps two different grades of potency with two 
different types of tax on it. I would make everyone 
that bought some from the store sign for it the way we 
do with cough medicine in the United States. In other 
words, I would risk overcontrol rather than undercon- 
trolling it just because you have a certain feeling of 
human infallibility and we might be making some kind of 
a mistake even though I really don't think so. 

I would restrict the age. In Canada you 
have got a problem. The proper age, it seems to me, is 
18. for) marijuana and alcohol. .But-.\you don’t have con- 
trol over the age for alcohol and it would strike me 
strange to allow a lower age for marijuana than for 
alcohol especially if you are selling it in the same 
stores. So I would have to say at this point it should 
be 21 except in those provinces which allow a lower 
age for alcohol in which case it should be the same, 

I would -- now there are a number of other things that 
you could do in this respect. You can mark if you want 
to, if you are really serious about the sources of suppl 
to young heads you could even mark the marijuana with 
phosphorous. It is technologically possible, it is 
cheap and it is not in any way harmful and that way 


if you catch a 12 year old with a joint you can find 
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i out’ who bought that joints °1lt's not réally that difficult. 


2 DR. LEHMANN: What is it? 

3 PROFESSOR KAPLAN: Phosphorous. You have 
4 literally billions of combinations you can use biologic- 
5 anys 

6 PROFESSOR ROSENTHAL: Could you trace 


7 it rhough the outlet? 

8 PROFESSOR KAPLAN: You could trace it 

9 through the outlet. Essentially, whoever signed, each 
10 tax stamp has a number on it and it corresponds to the 
11 phosphorous and soknwsexing the enormous profit margin 
12 in marijuana, this would be absurdly cheap. I'm not 

13 sure it's necessary. The way I look at it young kids 
14) get alcohol today and they get marijuana today and they 
15 will get marijuana tomorrow and alcohol tomorrow. I 


16 think the big advantage for young kids in terms of a 


17 licensing system is in the educational area; that first 
18 of all’- even apart from writing on the lid, you know, 
19 marijuana may be dangerous to your health in the 


following aspects which comes with a much higher grade 
of credibility if you are not seen as the handmaiden of 
law enforcement, trying to justify what seems to be an 
absurd distinction between marijuana and alcohol. You 
can, as I remarked to the sergeant, what happens today 
you say to a young person "Marijuana is more dangerous 
to young people in terms of a drug of abuse than it is 
to older people", at least as far as we can tell. And 
one reason is dependence during ones high school years, 
interferes with studying which may be more important to 


growth and interferes with working through adolescent 
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problems. So you could imagine just what you would say. 
The problem is when in the next breath you tell young 
kids that of course if we find your father smoking it 
we're going to throw him in jail too, you destroy the 
basic educational method that you are trying to get across. 

Now you ask me what are my objections 
to Mr. Schwartz's plan? One is it will produce massive 
police corruption on a scale that you Tea vecanst 
conceive of unless Canadians are better people than 
Americans. They may be but I don't think they're that 
much better. 

The problem is, in some sense you bag 
organized crime to take over the marketing of marijuana 
and say "Well, we are going to discourage all other 
people; we're coing to make it sort of hard to catch 
you." The profit margins will be so enormous that you 
will get police corruption and you cannot help it. 

Second, in terms of Lou Schwartz's 
idea about stamping out marijuana selling as a way of 
making a living, my answer is the best way of doing 
thateisetosselleitein thesliquorsstoreas * I think it 
also has a therapeutic value because I think you have 
an alcohol problem in Canada and I think one of the 
very best ways of making people confront that is going 
into a store where you have your choice of drugs because 
one of the classic ways or classic problems of alcohol- 
ism is people that refuse to admit that es are 
dealing with a drug. The best way to convince people 
that you mean business is to mean business and if you 


are going to try to convince them that they have a 
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drug problem the best way you can do it from their 
eet of view is just let them go in and buy their 
UCONN. ai) a SCOLe Ghat Sots UrLUuSss “LOU aleo, an vou 
use Lou Schwartz's method, the partial criminalization, 
you cannot tax it and I think a tax would provide 
money and I think that's important. You can break 

its potency, you can prevent adulteration. You don't 
have the problems of selective police enforcement and 
you don't have the necessary police user, undercover 
agents and entrapments to trap the big gang because 
what's going to happen if you just say "Make large 
scale commercial dealing illegal", the policemen are 
still going to have to use the same kind of method 
against these people that are objectionable against 
users, and not only that, they'll have to use more 
because the way you get, of course, to the large scale 
sale dealers you infiltrate the users and work your 
way up. 

DR. LEHMANN: What would you do about 
behaviour which is not acceptable under the law and 
maybe it may not be due to intoxication? 

PROFESSOR KAPLAN: I don't care what 
it is due to. You are responsible for your behaviour. 
If you beat somebody up -- you handle somebody who beat 
somebody up. 

DR. LEHMANN: In impaired driving -- are 
you just being sentenced because you were driving in 
a kind of a wavy way or because you were intoxicated? 

PROFESSOR KAPLAN: Okay, that's the 


only aspect of -- the way I would handle it is, first 
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of all, at least as far as you can tell, driving under 
the influence of marijuana is a much less serious 
social problem than driving under the influence of 
alcohol, as far as we can tell. There are only two 
studies now, one of which is yet unpublished, but it 
looks pretty good to me talking to users. Okay, that's 
the first thing. 

Second of all, if you are really worried 
about the problem Isuspect that you can test for the 
phosphorous in the urine. You know, as long as you 
are going to use an adulterant, you may as well have 
something you can test for and in fact we are going 
to have a marijuana test in about two years anyway, 

a urine test. 

DR. LEHMANN: If you smoke you can't get 
the fluorescent markers. 

PROFESSOR KAPLAN: Put it this way, if 
that were the problem, technologically that:1s not a 
serious problem in terms of getting something to go 
with the half-life which is about two hours which is 
about. the, half-life, of- marijuana, intoxication. Itdoenit 
worry about it because frankly you would have a test 
within two years. There are certain problems about it 
but I don't consider the problem serious primarily 
because by and large you get people for what they do 
even in drunk driving in the United States at least 
the way you catch drunk drivers is when they do 
something. 

DR. LEHMANN: One other question: 


Supposing there is suspicion that a surgeon operates 
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and makes a mistake, not just because of a clinical mis- 
judgment but he does it because he is stoned. 

PROFESSOR KAPLAN: I guess I would handle 
1t the same way as if he were drunk. 

DR. LEHMANN: Again you would have to 
prove that he was and there are a lot of other things 
where this might enter -- until a test is developed 
what are you going to do in the meantime? 

PROFESSOR KAPLAN: My view is the harm 
of trying to handle that thing outweighs any benefit. 
I'm not really worried particularly about a surgeon 
getting stoned on marijuana. My view is if they really 
want to perform bad operations they are going to find 
some reason to do it. 

DR. LEHMANN: If they are drunk they will 
be stopped or they will be later held responsible for 
ita 

PROFESSOR KAPLAN: I'm not sure. I think 
in fact if they take Vodka and certain other things 
their drunkenness will be unobservable, at least in 
the kinds of cases where they would be able actually 
to get up to do their operation. 

PROFESSOR ROSENTHAL: If there is a 
surgeon doing marijuana smoking at home and then running 
to the hospital as opposed to getting a few whiffs ina 
closet in the hospital it would probably be harder to 
conceal if you were doing it around the business place, 
hospital, than taking your pint in a closet. 

PROFESSOR KAPLAN: I just don't know. 


THE CHAIRMAN: What assurance have you 
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got 7- wouldn't it increase the illicit use of stronger, 
more potent forms of cannabis -- for example, hashish 


that you would not make available? 

PROFESSOR KAPLAN: My guess is that if you 
do find a very serious increase in the kinds that you 
don't make available then you have to make them available 
My view is you should not make anything -- the top 


rangessinvtermsaoissocialitdanger 00 yustelike taxveeIn 


other words the potency and the tax is very similar. 


The potency should be such and the tax should be such 

as to discourage bootlegging and if you have no boot- 
legging you know you're getting either too strong stuff 
or too low taxes and on the other hand, if you have more 
than 2%, say, bootlegging, the answer is just the reverse 
your ta-es are too high or the potency is too low. 

Indeed this is an administrative problem and I would 

hope that it would be handled by an adiiftivtie veseie 
adjudication that, would it have to go through parliament 
it could be adjusted up or down fairly quickly and 


fanmily isimpiys 


PROFESSOR SCHWARTZ: May I say that if booft- 


legging is the danger here, our own experience with 

state dispensed liguor and heavily taxed liquor indicates 
that bootlegging is going to be a problem. It's going 

to be bootlegging both as to private manufacture and 

as to this provision on an informal basis to prohibited 
age groups and the like, but I would hasten to add that 
in characterizing Mr. Schwartz's plan as a very mild 
adherence from Schwartz. With much less conviction in 


his favour than John Kaplan has against it. 
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That may represent just an age gap, 
generation gap. 

PROFESSOR ROSENTHAL: What is really 
at stake between the two plans, the Schwartz plan and 
the Kaplan plan -- you could look at one or two aspects 
in the same thing, some unknown deferential in the exten 
of use, basically. I suspect it's going to be a substan 
tial deferential but that's only a guess and I guess 
the second thing is part of the same thing, is as long 
as you don't legalize it in the sense of the regulated, 
probably whether you intend to or not you're not going t 
give some people the impression as much that this is 
approved. I said intend to or not. One of the problems 
we get into in the States and you've probably got into 
too, we use the criminal law so much that so many people 
think if you don't have the law, if? you repeal it, 
whether they should or you shouldn't then it must be 
okay. 

THE, CHATRMANS, That te) buigit. That's .a 
very important question that I would! like your judgment 


on and I have it down here as the value of the criminal 


Sgbaw stigmatization. What would be the effect of the 


ys 


a SR 
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liberalization of the law? What would be the effect 

or harm of attitudes toward use? Now we adopt in 

this country what I call a responsible conservative 
spat che concern of the effect of any significant 
liberlization of the law on the perception of the 
potential for harm. Professor Kaplan, you sajid that you 


thought by making this available through goveisnment 


outlets, would facilitate an educational progriamme with 
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respect to the potential for harm. What are the 
general views on this? 

PROFESSOR SCHWARTZ: This business of 
perception of a change in the criminal law as an approva 
you might say, I heard this argued on the discussion 
of the abolishment of capital punishment. People have 
said to me, if you're going to take away capital punish- 
ment well, a person might as well commit murder. But 
more realistically I have struggled for years in connec- 
tion with the reform of the substance of criminal law 
in such areas as criminal adultery. We have widespread 
-- I mean not the activity, but the law. We have crim- 
inal adultery laws and criminal sodomy laws and lots 
of laws in gambling and prostitution and so on and I 
have struggled for a formula under which the legislatur 
could, in a preamble say, "We very much disapprove 
of this activity but we have found that the criminal 
law is an inappropriate means of dealing with it." 

I've never been able to find that antidote. 

PROFESSOR KAPLAN: It's the catch all 
complaint when you can't think of any other you say 
"Well, if we don't handle these people there will be 
lwnchi mobs.) bh stithe: other) part..of; that. thing, ~-—— 

THE CHAIRMAN: There is something surely 
a little more serious than that here. First of all, 
what 1s said in the statute preamble or otherwise it 
is not going to filter down to the public. It's not 
a popular, daily, streety level educational device. 
Whats. going to filter: down, if anything.ateiall, is tha 


the law has changed. As a matter of fact we find this 
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very inaccurate perception of what the law is. Now if 
that's what filters down when the perspective -- when 
the public debate has been one with reference toharm as 
it is now with this emphasis on research, with the 
statement we don't know enough. I mean this is the 
popular perception of the issue. 

PROFESSOR KAPLAN: If you want to get 
across to the marijuana user there is no better way 
to do it then to put in on the package that he's buying. 
There is a practical matter. The point is if you want to 
get through to him -- you might very well use it with 
respect to drinking, as a matter of fact. We're 
certainly going on that assumption with cigarettes, 
certainly the British are now. I think it cannot hurt 
ands If Ghamky ati walle help. 0 tthink furthermore; Vf your 
attack is not that marijuana is not harmful but rather 
that the social course of the law are such that the harm, 
societal harm can't be tolerated anymore, and the drug 
is bad but the law is worse, I think you come out with 
a position that not only in terms of education or 
marijuana, but I'm worried much more on the education as 
to speed, LSD, heroin, with a significantly higher abuse 
potential than marijuana. Now the one problem is, even 
if you gave up on education on marijuana, at least the 
advantage of that would be that you wouldn't suffer from 
the destruction of credibility over marijuana that now 
hurts your heroin, LSD and speed kinds of education. 

THE CHAIRMAN: Look, you see here you 
have --- 


PROFESSOR KAPLAN: When you say look, you 
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know --- (laughter) 

MR. CAMPBELL: It's a nebulous sort of 
thought, but clearly, I think we agree, or it's been 
implied today that the law won't work unless there is 
a consentual base. Earlier today we talked about nurder 
and theft and it was agreed there was a consentual base 
somewhere in society that these things are bad things 
and hence people will say that law makes some sort of 
crude sense. And we moved into this other area and 
I want to come to the question of alternatives that 
we've hardly touched on at all. Is there any basis for 
sort of a generalized despair that if you look at 
your drug users, your alcohol users and your cannabis users 
and your acid users and your speed users, that what we 
are faced with is a society that is so unbelievably 
fragmented that we can't rely on primary group controls, 
we can't look to our traditional categories of class 
as having any real meaning of shared values; we 
couldn't even think of a class by class law that would 
work and I doubt if we would even find your communities 
very effective, Mr. Quinney, put in terms of this 
reality. But you talk about filtering information down. 
One thing that has been abundantly clear in this whole 
drug area is that you have realities or perspectives or 
whatever we want to call them that are filtering devices 
on that information and they will twist them to whatever 
the recipient wants to believe anyway. Can we really 
think of law, criminal law particularly, as operating 
outside of a diminishing number of areas where there 


is hope for consensus? Still there is hope for con- 
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sensus on murder and large scale theft. But beyond 


BU, a 


that, this consentual base, I think is breaking down 

in the society and I'm beginning to wonder if we aren't 
in a period where the utility of criminal law in 
genesral.is, rapidly diminishing. But aif that utility 

is diminishing, utility of almost any other control 
device. that, I could think of, be it education. or 
preaching or, I don't know, may also be diminishing 

at an accelerating rate and we are really getting the 
social application of a third law of thermodynamics. 

DR. LEHMANN: No, that doesn't follow. 

MR. CAMPBELL: . What, the third law of 
thermodynamics? 

DR. LEHMANN: That there iS increasing -- 

PROFESSOR KAPLAN: Isn't that central 
law of thermodynamics? (laughter) 

DR. LEHMANN: You mentioned only the law 
and education but there may be other ways such as 
interaction and shaping attitudes. 

MR. CAMPBELL: I'm just wondering whether 
these groups in which this interaction is taking place 
and taking place effectively, are not pretty constantly 
reducing in size and as they reduce in size, the hope 
for a shared perspective or consensus in the society 
isn't diminishing? 

THE CHAIRMAN: What is your conclusion 
then on that? 

MR. CAMPBELL: I'm not drawing a con- 
clusion; I'm raising a question, but the question really 


is, are we in a period, talking about law here, where th 
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utility of the criminal law in so many areas including 
drugs is simply reducing at an increasing rate? 

THE CHAIRMAN: It was also suggested 
other methods of social control are diminishing in 
effectiveness. 

DR.«f MOHR*t Why's" control the only 
perimeter you look at? 

MR. CAMPBELL: Because that is all I was 
talking about. 

PROFESSOR EDWARDS: I wonder before Mr. 
Campbell's idea is too generally accepted, whether one 
might not point to something that is a fairly paradoxic- 
al situation in which there is those who maintain the 
criminal law and its sanctions are wholely ineffective 
in controlling the situation you are concerned with, are 
themselves, perhaps, no less vocal in advocating the 
use of the same sanctions in those other areas what 
they describe as antisocial activity. One has only, 
Inthink)« to think) dn) termsvin- the®field.ef income 
tax evasion, matters in terms of competitive commercial 
activities in the area that the Minister of Commercial 
Affairs, and Federal Minister is concerned with, and in 
the area of pollution, to see the fairly determined 
enunciation of the view that it is the criminal law that 
represents the solution to this problem. And in the 
Situation where there is no more demonstrable evidence of 
the efficacy of the same sanctions in these areas, 
than there is in relation to the problem that we 
are facing with regard to psychotropic drugs. 


PROFESSOR KAPLAN: I think that is a 


ae 7 as i Hig 
ager mek ™ i ' ' , 


5 
vio 


eae 14 oui eee! tie VA i , ‘ a a Q 
oe ss en om ac oa iv | ote 

“ee Hiv @ : | Sti Foot udy . 
| sew 0 fhe ef tin aeamnse 7 nisdeMay aM) —— a 
| Rd 
| aM etoted satsow. 'T sadaanod sosemomd ie ee fee 
| aia sedrady i detqscos: ¢llexsqse oso ad aebL ei Leiianed” Cy 


| oN! nissatem ofw eaodt af pteds doldweni ‘so kieugre ie Te 
| ays 29s) lent yYlselonw ore enorsonea wot Bes wel [snhimixd » 
| $74 atl iv Saaeeroe: ae aay ace saeebie ats pniilorsnoS mt» at 
aly gmitépovees wir aes _ on ' Rqeizeg tere jae 

Jadu evsré santa Bends al dadidsase: omsa) end Go oan S4g 
Ulie asf onO eyiivisos Isiveetens Be 6839085 yods far 
| . somos 70 Gat edd at amie at abide os ~eae 1@ 
isiciahiwes ovistieqmey to eaqe7 “Ak S19e96m nodnave xed 108 


i 


taiovamnws 16 seh Ri sit sede seve oft Gh asicivivss | pe 


oentnriacrel Vises? 643 ade of \MetrdlIoq Io sete ‘on? Fg 
» 7 
nid Wal innlidées. €ag pg sadd wety aed 26 nipt$s roms ag 


ony hi baa piictatina eins oF robiuioe ed adnsastder ‘| as 


| ah Pirie dene becispned: ei ssa iaim. larebat’ hae (asters se 
It SsneasVe =f se SeabaenY om teal hewn o¥itiw cotssusie fag 


eBh 21S saons Fe anoidonss gman ens 26 yosotize ote te ~be 


= pw ldengy noleekt tt 03 AGielex mt et sreit aedd pep 
ee ee ee 
om 84 Pods Anidy aD — — ~~ foe 


7imehetsq ylere? 8 ai 2sH3 priddtfomtors: OF ialcg Yon sipim | tt 


: 


“BSPROUSE 
"REPORTING SERVICES 


- 277 = 
Little: apocalyptic. 

PROFESSOR WEILER: I was going to take 
it into something else. 

MR. STEIN: Could you say something about 
Other perspectives that you had in mind besides control? 
You inferred you found the control framework not the 
only one. 

DR. MOHR: It strikes me that when we 
talke 90% of the time it is control, how do we control 
this, either by force or by manipulation, there is some 
change there and, you know, I'm not conviced this is the 
only way of looking at it because it seems to me what 
we assume again is this rationalistic structure model 
that we in fact make society go in and it's a much more 
organic way, you know, society goes anyway. And that 
this mind controlled is implied -- it is not necessary. 
I agree that the society Mr. Campbell referred to accrue 
from a society to face it but I would suggest that this 
would be what I would assume to be a. healthy society 
and it would plan the kind of society that we have, 
(inaudible) I'm not really concerned about the 
society this has created. 

MRI STEIN Peeliethe “Lack..o©, Control “or 
alternative -- is there an alternative to control 
other than, for want of a better way to oversimplify the 
position taken earlier in effect was, let's leave every- 
thing go; is that the alternative? 

DR. MOHR: Not to let everything go becauge 
they aren't concerned again, as we understand. There 


are all sorts of things going on, people taking drugs 
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and all sorts of things go on in any case. I think 

somewhere there is a peculiar human habit that we want 

to know and understand what it is that goes on and 

that's really the business that we are involved in. 
PROFESSOR BERTRAND: Yet we were looking 

for some way of conveying that a substance or some 

substance may be harmful, may not be used or should 

not be used indiscriminately. And we were wondering, 

I think, in an earlier phase of this discussion if -- 

that was not clearly put, I think, but I am wondering 

if the criminal law is the only instrument to carry a 

picture of some caution that would be necessary in 

| 


the handling of a matter, in the handling of a substance 


and I'm just wondering what is it? 


PROFESSOR ROSENTHAL: Could I ask you 
a question for you to clarify what you mean? Do you 
mean in terms of prohibition, whether you call it crimina 
aS a punishment or a civil fine, penalty like a business, 
you shall not have it or do you mean a channeling use 
of various ways, perhaps limiting, restricting but 
when it comes up against it if you want it bad enough 
at least if you meet certain requirements, you can get 
it. I don't know what you mean. 

PROFESSOR BERTRAND: That's not what 
I mean. Dean LeDain? 

THE CHAIRMAN: I thought you were 
speaking of the information, conveying of proper 
understanding of potential for harm of drugs, is the 
criminal law the only means of conveying this message. 


PROFESSOR KAPLAN: The criminal law is 
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sm DFO | 
one of the worst means of conveying the message because 
it conveys the wrong message. Typically, in the alcohol 
field you find the (inaudible) between the abstinence 
people and the temperance people. Criminal law conveys 
the abstinence message, "Don't touch it". The temperanc 
people on the other hand, believe in learning to drink 
like a gentleman amd not getting drunk. So my mind it's 
fairly clear that temperance is right and abstinence 
is wrong. 
PROFESSOR WEILER: That's because you 
believe temperance is the correct: response. What about 4-- 
PROFESSOR KAPLAN: What I mean by saying 
temperance is right and abstinence is wrong is that 
at least the authorities in the field feel that your 
alcoholism rate will be lower if you preach temperance 
rather than abstinence. In other words, the rate of 
the, social casualty to the people in mental institutions 
Wi.th cirrhosis of the liver will be lower if you preach 
‘temperance. Now in heroin -- I'm not saying obviously 
-- ~t's not obvious, at all.,, My,,guess,is that heroin 
is so addicting that in some sense you might as well 
tell people that "You cannot be temperate about heroin 
USe:. welfhyou tity payout lorunetooshighia chance of 
getting "hooked". But I want) to make one caveat there, 
in the old American midwest, the fatal glass of beer 
was a very common picture. People were told that, 1£ 
they took one drink they would,end up on skid row. 
And you know, a very surprising portion of them took 
one drink and ended up on skid row because you had 


built in this kind of a prophesy. Now there is obviousl 
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some biochemical mechanism about drugs and there is 
other mechanisms about suggestion and, you know, what 

is the expectation. With alcohol I feel fairly 
confident that we are better off with temperance. 

I'm not confident that we are better off with temperance 
I'm not confident about heroin, I just don't know. With 
marijuana I'm almost supremely confident that you're 
much better of preaching temperance than you. are 
abstinence. 

PROFESSOR WEILER: The point that I wante 
to make and the reaction I wanted to get particularly 
from Mr. Kaplan and Professor Schwarts is the Schwartz 
modei or the vise model which I don't this is appropriate 
to marijuana, it seems to me is appropriate for those 
drugs that we would want to continue to criminalize. I 
think quite frankly there are other drugs that we may 
want to respond to in the same way that we do with 
marijuana but there are some drugs that we don't want 
to respond to in that way. I think hereoin and speed. 
It seems to me there that for the reasons Professor 
Schwartz suggests that we get as much in the way of 
general control, as much in the way of general deterents 
that we are likely to get out of the criminal law throug 
the prohibition on trafficking, or possession for traffick- 
ing. But the reason that Mr. Rosenthal suggests, I don't 
think we are likely to get anything in the way of 
rehabilitation through civil commitment or quasi 
civil commitment through arresting. 

PROFESSOR ROSENTHAL: If you realize those 


techniques are effective first, then you could get 
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whatever legal -- exactly what you need. 
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PROFESSOR WEILER: And when you don't hav 
those techniques, it seems to me the existence of the 
possession offence causes a substantial degree of the 
misery and the inequality and inequity in the enforce- 
ment of the heroin laws, We're not getting anything 
Oi, (O55 Ave. 

DR. LEHMANN: Possession does. 

PROFESSOR KAPLAN: The educational effect 
of making possession of heroin no fun. I'm not sure, 

I waiver on this. I can't swear that I am one way or 
the other. On the one hand that if you have methadone 
maintenance, compulsory methadone maintenance or some- 


thing for heroin addicts then it may very well be that 


| 
| 
| 
you should have a possession offence. 

PROFESSOR WEILER: Why? 

PROFESSOR KAPLAN: Because it's the 
best way to get them into a methadone programme as an 
alternative treatment. 

PROFESSOR ROSENTHAL: What about a 
methadone programme voluntarily? 

PROFESSOR KAPLAN: I don't think so, no, 
I) guess, not. 

DR. LEHMANN: But why did you say we don' 
want the same laws for cannabis as we want for speed 
and heroin? 

PROFESSOR WEILER: Myself I think we should 
not as a society want to try to achieve what we appear 
to be looking for in the marijuana, speed areas. 


DR. LEHMANN: On the basis of greater 
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harm? 

PROFESSOR WEILER: There isn't that much 
in the way of harm that we are trying to prevent, and 
even if there is we're having very little success. I 
think the primary reason for the failure of the criminal 
law educationally or in terms of enforcement, is there 
are too many people that disagree with the basis, who 
we are willing to use it and we've reached the point 
of diminishing returns in terms of success and the fact 
that there are that many people cumulatively creates 
all of the serious problems and the serious costs of 
boyangehotdoatts: «So Limebalanced andy» 'm-certainly 
not against the marijuana laws in principle assuming 
there is some kind of harm that we might want to 
prevent on entering. But even if there is and I'm 
neblanesexpert, weejust,can+eidov,it. 

THE CHAIRMAN: Assuming there isn't 
the same difficulty about enforcement against the 
use or simple possession of heroin, why do you suggest 
-- at the present time, why do you suggest the dropping 
of the possessional offence? 

PROFESSOR WEILER: I don't think we get much 
in the way of extra leverage in terms of social 
control in the addition of the possessional offence 
and I think there is a substantial degree of the 
cause of enforcement come from that specific offence. 

THE CHAIRMAN: What about the point 
Professor Kaplan made at the beginning of this 
morning, namely the political problems that outweigh 


the public reception? 
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PROFESSOR WEILER: The political role of 
commissions -- first of all, it seems to me that in 
the debate that emerges after this report -- this 
report is going to be considered the radical step, the 
compromises: are: alligoing tonbe soothe: right, of.dt.c The 
compromises shouldn't be made here. The positioning -- 
I think the best analog is the Carter Commission Report 
which set out an ideal scheme. There was lots of 
room left for compromises but after the compromises you 
are still getting pretty good reform. And secondly, 
and this 1s coming back to the point that I made, the 
government takes the time to fight the fight of law | 
form in an area maybe once every 10 years or probabiy mote 
likely once every 20 years and I think we are seeing tha 
in the case of abortion where we had a relatively mean- 
ingless reform but it's terribly difficult to get the 
government back into fighting that debate because they'v 
got a lot of other things to spend their time on. If 
we don't deal now with the other drugs because we are 
concerned with solely the marijuana problem, we can't 
easily come back and say "Well, now we'll deal with 
heroin and now we'll deal with speed or now we'll deal 
WEthneisD.” 

For those two reasons I think it is not 
good political strategy to concentrate on marijuana 
and leave the other ones go. 

PROFESSOR KAPLAN: I would talk a little 
bitlom that lifhh may.iu@ne think Ieshoukd inrall 


honesty throw in is that the educational effect on the 


user is a very different thing from the upsetting effect 
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on the non-users. For instance, I have a feeling that 
with oie perspective hereoin user the educational effect 
of not making it a crime may be a good thing. And if 
you are going to do it that way I would defend it on 
that, that the thing that works best on young people is 
Whew Lpcad ly--hts) youmnass! rWeindirofiveducationy, tilfiayou 
tell them we're not going to make you a criminal for 
this, if you want to be that dumb and go ahead and do 
Ltyra- GS, youriasstiae The: nice ihhing about that iis: it 
doesn't involve itself in all kinds of anti-authoritaria 
-- or at least it minimizes the anti-authoritarian 
working of the thing which in some sense very often gets 
them just to oppose the authority and it's treating 

them more as»grown ups. So if you do it, at least: do 

it that way. That educational message is a very diff- 
erent message that you are going to be broadcasting to 
other people that of course are going to assume that 

you are telling something different to the heroin popu- 
lation with the heroin addict. They are not worried 
about the message for them, they're worried about the 
message for other people and if they understood perhaps 
you could get the distinction across. 

Now as) to the°contrary argument.as to 
why I think you should hit at marijuana mostly is 
because I perceive the big problem to be marijuana, 
not in terms of the harm it does in the society but 
in terms of the fact you will never solve the heroin 
problem until the marijuana issue is taken care of. The 
marijuana is-an introductory drug, it's something that 


makes the drug culture respectable to those people who 
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are potential heroin addicts. It's also by far the 
most widely used of the drugs so -- and it's also in 
terms of social control, the biggest problem in terms 
of large numbers of the population, getting them out 
from under the criminal system and the alienation 
that that produces: You"re not going to do anything 
about the heroin situation in terms of making a free 
market in heroin. Anyway, until marijuana is taken 
care of, if you decide, you know, and whether or not 
the possession of heroin is a crime, should be a crime 
1s to my mind not very important in the solution of 
the heroin problem for this reason: Any rational person 
can say that the heroin addiction is a very good pre- 
dictor of criminality “im a situation += “ina seciety 
that does not provide heroin free or very cheaply to 
it's members. Just purely as a predictive device 
possession of heroin is something like the possession 
of burglar tools*and 1f'1t"% lookediat, that) way ou 
can say "look, we have nothing against these people 
but as a pure predictive device we are going to use 
the criminal law to get them off the streets and into 
the heroin -- into the methadone clinics." 

MR. STEIN: That just doesn't make a lot 
of sense. 

PROFESSOR KAPLAN: All right. 

MR. (STEINY = YWow'say *heroinvis a predictiv 
device because a person has to be involved in crime to 
get heroin so that you don't want to make heroin avail- 
able. 


PROFESSOR KAPLAN: Right. 
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MR. STEIN: © Why not? 

PROFESSOR KAPLAN: That's a point. 
Remember, I was talking about the situation where all 
that was at issue was the penalty of possession of 
NesoOi nw Wkay 2. Iiuthat disithe aissuba, then I'm right. 
If the issue 1S possession, and should we give it to 
people or sell it at cost to people, then my previous 
argument is wrong because that is no longer a predictor 
Of icra alk ty ae eirankly«don't rrhdnkcyowrhave:go® ‘the 
guts to go that far and say we should make heroin avail- 
able because you might add if you make it available only 
to addicts someone who is not yet an addict and caught 
with heroin, you may still want to make a criminal. | 

PROFESSOR WEILER: If you contain the 
possessional offence the logic of your argument really 
disagrees with Professor Rosenthal. You have to be in 
favour of civil commitment of heroin addicts. 

PROFESSOR KAPLAN: As I might point out, 
Civil commitment is merely a procedure to get some 
people to do certain things. I don't like the principle 
of civil commitment. I would much rather do it through 
the criminal system. But I would use the criminal 
system primarily as an intake to the methadone programme]. 

PROFESSOR SCHWARTZ: Say John, if only 
LoS .aiguts probbemjcdo I linfercthat ri yournwere jin 
charge, you would put heroin on the market? 

PROFESSOR KAPLAN: No. 

PROFESSOR SCHWARTZ: Well then you lack 
the guts too. 


PROFESSOR KAPLAN: Of course. Not only 
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dom lack wherguis!)) Methinke would? bel wrong .1 0 Te don't 
have to reach the right or wrong of the situation be- 
cause right or wrong I still don't have the guts. 

PROFESSOR WEILER: About applying your 
model outside of the marijuana field. 

PROFESSOR SCHWARTZ: First of all, let 
me take advantage of the opportunity to point out that "my" 
so-called model does not incriminate the users of 
marijuana or those who engage in transactions typical 
of users so that there is really no issue in that realm. 
The only issue is as to whether we should criminalize 
the commercial purveying of marijuana. 

Now, as to criminalizing possession of 
heroin for example, since I have no doubt myself that 
I would seek to restrict the supply there, I am rather 
easily led -- and since I have no doubts about harm- 
fulness which is terribly important, I'm easily let to 
the position that I would make it an offence to possess 
though I would make it a defence to possess as a 
result of addiction, 

PROFESSOR ROSENTHAL: And what would you 
do with the person who claims he is addicted? 

PROFESSOR SCHWARTZ: A fair and important 
question, and with as little faith as I do have in our 
rehabilitation processes, I would try to essentially 
have out-patient probation supervised efforts to re- 
habilitate with methadone. 

DR. LEHMANN: Of what patients? This 
wouldn't get anyone very far I'm afraid. 


PROFESSOR SCHWARTZ: For the reasons that 
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John has several times today elaborated that it's 
desirable to have. 

PROFESSOR EDWARDS: Like motherhood. 
Because it appears to you to be constant with your 
ideas of what is right in society that you should try an 
treat people who have any awareness of the effectiveness 
of the treatment. 

PROFESSOR SCHWARTZ: No, you can rechannejl 
addiction into less undesirable processes. 

DR. LEHMANN: Only if you put teeth into 
it and it has to be constantly you're in and you're 
out and it has to be maintained and if that isn't done 
then it's just a pious hope. 

PROFESSOR RYAN: Are you really better 
off on methadone than on heroin? My understanding is 
the only difference is that you don't get the satisfac- 
tion ‘out of -methadone,. It's a dead kind »of drug. Is 
it only because we don't want people to have pleasure 
that we want them on methadone? 

PROFESSOR KAPLAN: There are several 
other reasons. Immediately after a heroin shot you 
can't drive an automobile and you're very dangerous 
and on methadone when you're stabilized you're never 
dangerous. The rush of the drug craving, of heroin, 
is just not present with methadone. It's really a 
very good drug for an addict and indeed someone on 
methadone is no different as far as I can tell who 
gets his methadone than any one normal person. 

DR. LEHMANN: Perhaps that's bad. 


Perhaps the addicts have a very good reason to want 
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to be different. 

PROFESSOR KAPLAN: Then you get back to 
the very crucial question we had at the very beginning 
of the day, what did you mean by harm? I guess, you 
know, you get me up against the wall. I mean harm the 
SOM (Om Ching suk .don ith ai key 

DR. LEHMANN: All right. 

THE CHAIRMAN: We might as well end on 
that note. 

PROFESSOR RYAN: I don't think you would 
want to drive a car just after you had a shot of heroin. 

PROFESSOR KAPLAN: You may have to to get 
back to where you live from where you got the shot. 

PROFESSOR RYAN: I think you would park 
and have a comfortable experience. 

PROFESSOR KAPLAN: Where I come from 
everybody drives a car. 

THE CHAIRMAN: Gentlemen, we could go 
on of course much longer with great profit but we have 
to end at some time and we did say 5:00 and we've gone 
over a bit. I want to thank everyone of you most 
Sincerely on behalf of the Commission for your help 
today and certainly we have derived a great deal of 
benefit from this single day session and probably 
we are overly optimistic in calling so many together 
but I think you have exercised remarkable incision 
and restraint and given us an opportunity to get the 
pith as we say in (constitutional law), the pith and 
substance of your respective points of view. 


So thank you very, very much and I hope 
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that as many as possible will be able to linger a bit 

with us up in 3402. We are going to have a short 

meeting, just take stock of where we are at and maybe 

we will find that we can write the Interim Report 

next week and then we will join you and we are hoping --| we 
are going to have dinner together, as many as can re- 


main, at the Escapade at 7:30. 


---Upon adjourning at 5:20 p.m. 
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